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1 Introduction 

1. Since June 2013 the EU and the USA have 

been engaged in negotiations on a free-trade and 

investment agreement. The transatlantic trade and 

investment partnership (TTIP) has – largely unexpected 

by politicians (HUMMER 2015, p. 22) – sparked off a 

broad discussion in society about the advantages and 

disadvantages of (transatlantic) free trade (cf. the 

position paper by 79 German NGOs: Forum Umwelt 

und Entwicklung et al. 2014). The situation is much the 

same in the USA (CIEL 2014), where the Transpacific 

Trade Partnership (TPP), which was concluded at the 

beginning of October 2015, has also given rise to public 

discussions. 

2. In this statement, the German Advisory 

Council on the Environment (SRU) investigates (as far 

as is possible on the basis of the negotiating positions 

published to date) the impacts that the planned TTIP 

agreement could have on German and European 

environmental protection standards. Its expert opinion 

includes the negotiating positions published up to mid-

December 2015. The present public debate about TTIP 

shows that the general public is now becoming aware 

of the tensions between trade liberalisation and 

environmental protection that have long been under 

discussion in expert circles. 

3. TTIP is a continuation of the 

intergovernmental cooperation between the EU and the 

USA over the past 25 years. Thus the cooperation 

between the parties on regulatory affairs (referred to in 

the agreement as “regulatory cooperation”) is not an 

innovation introduced by TTIP. The recommendation 

to negotiate a free-trade agreement was made by the 

“High-Level Forum for Regulatory Cooperation” in the 

context of the Transatlantic Economic Council (TEC) 

that has existed since 2007. This is a body of high-

ranking government representatives of the USA and the 

EU which meets once a year under the chairmanship of 

the EU Commissioner for Trade and a security advisor 

of the USA (Deputy National Security Advisor for 

International Economic Affairs) (overview in 

ALEMANNO 2014, p. 25-40; MEUWESE 2009; 

AHEARN 2009, p 15-19; 20-23). 

Through this agreement, the two parties are seeking to 

achieve not only general objectives like reducing tariffs 

and administrative obstacles to customs clearance and 

public procurement, but above all a “profound 

integration”. The intention is to go far beyond the 

abolition of customs tariffs, and in particular reduce 

non-tariff trade barriers (STOLL et al. 2014, p. 388). 

These trade barriers involve a large number of widely 

differing requirements for products and services. They 

may, for example, affect production processes, 

composition, quality, properties, approved use and 

handling. They also include statutory legislation and 

secondary regulations, non-governmental standards 

and technical rules. Such regulations frequently serve 

the interests of protecting health, consumers and the 

environment. Under TTIP, trade is also to be facilitated 

by reciprocal recognition or harmonisation of such 

regulations. 

The agreement is also to contain rules for the protection 

of investments and a mechanism for resolving disputes 

between state and investor in cases of violation of these 

rules. The USA is seeking to complete the negotiations 

before the end of President Obama’s term of office, in 

other words by 1 January 2017 (USTR 2013). At 

present, however, the completion date is still open. The 

negotiations will be followed by ratification by the 

European Parliament and – where appropriate – the 

national parliaments (cf. Fig. 5). 

4. Advocates of the agreement stress the 

expected economic benefits (BDI 2014b; DIHK 2015; 

TREIER and WERNICKE 2015). TTIP would bring 

together the world’s two largest economic groups 

(MILDNER and SCHMUCKER 2013, p. 2). They 

output nearly 50 % of global gross domestic product 

(GDP 2014, provisional figures), and their trade 

amounts on average to one third of worldwide trade in 

goods and services (UNCTAD 2015; WTO 2015b). 

More than 60 % of existing foreign direct investment is 

due to the EU and the USA (Outward, 2014; UNCTAD 

2015). In addition, at the end of 2011 the member states 

of the EU held nearly 1.6 billion USD of investments 

in the USA, while US direct investments in the EU 

came to nearly 2.1 billion USD (FEDERAL FOREIGN 

OFFICE 2014). 

Since these are the world’s two largest economies, the 

reduction in non-tariff trade barriers through regulatory 

cooperation is expected to benefit both economic 

growth and employment. Eighty per cent of the gains in 

prosperity are to be achieved by reducing non-tariff 

trade barriers (BARKER and WORKMAN 2013). 

Advocates stress the fact that it is also a matter of 

establishing high standards of protection for global 

trade. In this respect TTIP is to acquire a role model 

character for the whole world (TREIER and 

WERNICKE 2015). 

5. By contrast, critics fear that the agreement will 

pave the way for a reduced protection of the 

environment, health and working conditions, both in 

the EU and in the USA (AKHTAR and JONES 2014, 

p. 10). They assume that the level of protection in the 

environmental and health sectors could be reduced, or 

that it will be difficult or no longer possible to enforce 

planned regulations in this sector. They also have fears 

that arbitration of disputes could be used by companies 

to combat such public-interest legislation. 

6. The report examines these concerns. Chapter 2 

starts by giving an introductory overview of the 

planned agreement. It then presents the economic stud-

ies that assess the economic effects of TTIP (Sec-

tion 2.1). It goes on to explain the aspects under which 

the planned agreement could be relevant to the environ-

ment (Section 2.2). There follows a brief description of 

how the bilateral trade agreement would fit into the in-

ternational architecture of world trade (Section 2.3). 

The report then takes a closer look at two particularly 
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controversial negotiating areas of the agreement from 

an environmental point of view: regulatory cooperation 

(Chapter 3) and the investment protection provisions, 

and the state arbitration mechanisms that are based on 

them (Chapter 4). Chapter 5 makes recommendations 

for the design of TTIP that take account of environmen-

tal concerns. Finally, Chapter 6 focuses attention on the 

political perspectives of TTIP that the SRU feels should 

be developed. These ideas are based on the negotiating 

positions published by the European Commission. The 

US bases its negotiations on its existing free-trade 

agreements (USTR, no year) and the model investment 

protection agreement (U.S. DEPARTMENT OF 

STATE 2012), which are publicly available. However, 

the USA does not make its negotiating positions public. 

Critical discussion of TTIP is in progress on the other 

side of the Atlantic as well, but for space reasons it can 

only be mentioned briefly here. 

2 Overview of TTIP 

7. Free-trade agreements serve to facilitate trade 

between two countries. Whereas the focus was initially 

on customs duties when GATT (General Agreement on 

Tariffs and Trade) started to liberalise the international 

trade system, other trade barriers received increasing 

attention as the years went on.  

The planned free-trade agreement between the USA 

and the EU is to deal with three key areas: market ac-

cess, regulatory cooperation and general rules. The first 

area, “market access”, mainly comprises tariffs and 

trade facilitation, the regulation of services (e.g. finan-

cial services) and placement of public-sector contracts. 

Customs tariffs between the USA and the EU are al-

ready very low in many areas: in 2007 the weighted 

average duty between the countries came to only 2.8% 

(FELBERMAYR et al. 2013b, p. 3). One exception is 

the agricultural sector, parts of which are still heavily 

protected on both sides. Imports of agricultural 

products into the EU are subject to an average customs 

duty of 13%, with peak duties for individual product 

groups such as dairy products averaging over 50% 

(RUDLOFF 2014, p. 1). The market in other individual 

sectors is also protected by peak duties. This applies to 

vehicles, textiles, clothing, and leather and footwear. 

The second part of the agreement will be concerned 

with regulatory cooperation and currently envisages 

twelve sub-chapters. This area is the main focus of the 

negotiations, because transatlantic trade is to be 

facilitated largely by reducing what are known as non-

tariff measures (FELBERMAYR et al. 2013b; 

BARKER and WORKMAN 2013).  

In addition to the overriding chapter on regulatory 

cooperation, the negotiations will be concerned with 

technical barriers to trade, sanitary and phytosanitary 

measures (i.e. measures affecting the health of humans, 

animals and plants) and individual branches of industry 

(chemicals, cosmetics, mechanical engineering, 

medical technology, pesticides, information and 

communication technology, pharmaceuticals, textiles 

and automobiles). The United Nations Conference on 

Trade and Development distinguishes 115 categories of 

non-tariff measures (UNCTAD 2013a). Examples 

include limit values, labelling and packaging 

regulations, hygiene requirements, provisions on the 

production, testing and processing of products, and 

licensing and certification arrangements. In other 

words they are frequently requirements which form the 

content of statutory regulations (practical examples 

from: LESTER and BARBEE 2013). Figure 1 shows 

the estimates by BERDEN et al. (2009b) regarding the 

economic impacts on trade of variously designed 

regulations in individual sectors. They are based on a 

survey of trade experts. From the point of view of 

industry, high trading costs reflect high non-tariff trade 

barriers. These may result (though not necessarily and 

not exclusively) from the fact that these sectors are 

subject to different forms of regulation. Thus the figure 

also shows indirectly the areas where approximation of 

the regulations may be particularly profitable from the 

point of view of industry, but also problematical from 

the consumer’s point of view. One example is the 

chemicals sector, where there are very considerable 

differences between the regulations. 

Unlike in many other agreements, regulatory 

cooperation is to be supported by committees, and 

especially by an institutionalised “Regulatory 

Cooperation Body”. This serves the interests of 

extensive exchange of information about planned 

regulations (see Chapter 2.3) and represents a 

development of the Transatlantic Economic Council. 

The third part of the planned agreement is to include 

“rules”. Among other things, it envisages chapters on 

energy and raw materials, antitrust, intellectual 

property and designations of geographical origin. This 

part is also to include a chapter on government-

government dispute settlement and one dealing with 

protection of investments and the highly controversial 

topic of investor-state arbitration (see Chapter 3). This 

part of the agreement will also include a chapter on 

sustainable development (for details see Section 3.7). 

Most of the free-trade agreements negotiated in the last 

20 years include such environmental or sustainability 

chapters (STOLL et al. 2014). They regularly set out 

three statements: firstly, that the parties have the right 

to decide for themselves their level of environmental 

protection and their development priorities; secondly, 

that they seek to achieve a high level of protection for 

the environment and improvements in the relevant 

provisions, and thirdly, that environmental legislation 

is to be effectively enforced (references for the 

individual agreements, see STOLL et al. 2014, 

footnotes 32-34; BOURGEOIS et al. 2007, p. 59-94). 

Corresponding provisions and numerous provisions 

relating to multilateral environmental agreements are 

also envisaged in the draft of the TTIP sustainability 

chapter, which the European Commission has made 

public as a basis for negotiations by the EU side 

(European Commission 2015f; cf. also European 

Commission 2014a; LEAL-ARCAS and WILMARTH 

2015). 
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Figure  1  

Non-tariff  trade barriers in  transatlantic  trade  

 

Source: BDI 2015, data source: BERDEN et al. 2009b 
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2.1 Economic assessments of TTIP 

8. The economic benefits associated with the 

trade agreement play an important part in the 

discussions about TTIP. This section therefore 

describes the few scientific studies that have examined 

such potential economic impacts of liberalised trade 

between the EU and the USA. Among other things, the 

studies perform ex ante calculations of the possible 

effects on trade, gross domestic product (GDP) and the 

labour market. 

Two frequently cited studies, FRANCOIS et al. (2013, 

Centre for Economic Policy Research, referred to 

below as “CEPR study”) and BERDEN et al. (2009b, 

Study by ECORYS-Institute, referred to below as 

“ECORYS study”) were performed at the request of the 

European Commission. Like the study by FONTAGNÉ 

et al. (2013, Study by the Centre d'Etudes Prospectives 

et d'Informations Internationales, referred to below as 

“CEPII study”) they tend to arrive at positive results, 

even if these are in some cases very moderate. 

Calculation of the trade effects due to the planned 

liberalisation of trade is based here on “general 

equilibrium models” (CGE models). The IFO study 

performed for the German Federal Economics Ministry 

(referred to below as: “IFO/BMWI study”) to some 

extent follows a different methodological approach. 

Compared with the studies mentioned above, it arrives 

at much higher results (FELBERMAYR et al. 2013b). 

The IFO institute has also presented numerous other 

studies on TTIP, some of which are referred to later. 

Mention must also be made of a study by CAPALDO 

(2014) (Tufts University, Medford), which has received 

some attention, but also considerable criticism 

(PERSSON 2015; RODRIK 2015; BAUER and 

ERIXON 2015). Unlike the studies mentioned above, it 

comes to distinctly unfavourable conclusions about the 

economic impacts of TTIP (CAPALDO 2014, p. 14). 

This is explained by the choice of a completely 

different type of model with different assumptions 

about economic reaction patterns (BAUER and 

ERIXON 2015). 

9. The approaches followed in the studies and the 

interpretation and description of the results have given 

rise to controversy. This is not surprising, because 

economic models are always an over-simplification and 

abstract representation of a reality.  This is particularly 

true of studies that describe global macroeconomic 

relationships, as is the case with the introduction of 

trade liberalisation under TTIP. The authors of 

economic studies therefore place considerable 

restrictions on the information value of their results 

right from the start (e.g. FELBERMAYR et al. 2013b, 

p. 14f). Nevertheless, economic analyses of this kind 

are used for predicting broad tendencies and for 

comparing the effects of different policies. The 

conclusions are then used in political discussions to 

provide scientifically based legitimation for differing 

positions on TTIP. 

Results  o f l iberal i sat ion scenarios  

10. As regards the methodology, it is true to say 

that the model and hence the assumptions about 

underlying economic interactions and behaviour have a 

decisive influence on the calculated results. This also 

explains the differences between the studies. The same 

is true of the choice of indicators and the way they are 

calculated. It is not possible, though, to go into details 

of individual methodological aspects at this point. For 

a critical appreciation of the analyses and 

methodological details, see RAZA et al. 2014; 

MYANT and O'BRIEN 2015, p. 17; STEPHAN 2014). 

11. On balance, all studies show that on a long-

term view, i.e. after a transitional period of at least ten 

years, bilateral abolition of tariffs and non-tariff trade 

barriers would result in an expansion of trade and in 

welfare gains for the EU as a whole. The IFO/BMWI 

study and the CEPII study show separate results for 

Germany and arrive at positive effects on this level as 

well. All the studies use a variety of scenarios that 

describe different degrees of liberalisation. As one 

might expect, the results vary between the different 

scenarios (see Table 1). 

The impacts on GDP are very small in the case of the 

liberalisation scenarios that are confined to reducing 

tariffs. Here the calculations in the CEPR study do not 

show any increases in GDP. The CEPII study arrives at 

an increase of only 0.1% in 2025, compared with a 

development path without bilateral reduction of tariffs. 

The IFO/BMWI study also calculates only a very 

moderate increase. Once the impact had taken full 

effect, real per capita GDP would be 0.3% higher than 

without this liberalisation measure. 

The maximum scenarios comprise the total abolition of 

tariffs, each in combination with a scenario of different 

– and in some cases considerable – reductions in non-

tariff barriers. In its “harmonization spill-over” 

scenario the CEPII study also assumes positive effects 

for third countries (cf. item 17), which also benefits the 

parties to the agreement. The results of the maximum 

scenarios differ considerably. They vary from 0.5% in 

the maximum scenarios of the CEPR and CEPII studies 

to 6.2% in the internal market scenario of the 

IFO/BMWi study. However, even the authors regard 

the internal market scenario as unrealistic. But even the 

“non-tariff-barriers-Scenario”, which is the main 

scenario of the IFO/BMWI study, arrives at a much 

higher gain than the respective scenarios of the other 

studies mentioned. Thus the range of the results also 

shows how crucial the question is of whether non-tariff 

trade barriers will be substantially reduced by TTIP. 

The comparison of two scenarios from the CEPII study 

shows how heavily the model results depend on the 

assumptions about the level of trade costs resulting 

from non-tariff trade barriers (see Table 2). Both 

calculations are based on the study’s reference 

scenario. They differ in the fact that in the first scenario 

the CEPII uses own calculations of trade costs implied 

by non-tariff trade barriers. These figures are higher 
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than ECORYS calculations (FONTAGNÉ et al. 2013, 

p. 8). As a result, their reduction also leads to 

considerably greater increases in exports and stronger 

effects on real income. 

12. The CAPALDO study arrives at distinctly 

negative effects for Germany, if there is extensive 

liberalisation of trade between the EU and the USA. 

Thus the results calculated for Germany for 2025 

include a lower GDP (- 0.29%), a decrease in jobs 

(- 134,000) and lower incomes (- 3,400 EUR per 

employee), compared with a development path without 

TTIP (CAPALDO 2014, p. 14). However, the author 

explains that with the model used it is not possible to 

calculate the reduction in trade costs. Instead he uses 

figures for trade costs calculated by other authors 

(CAPALDO 2014, p. 12); the same studies that are 

referenced in this work. However, he does not explain 

which concrete scenario he uses from which study. 

 

Table  1  

Econo mic effects of  a  TTIP -  se lected scenarios in economic studies  

 Tariff scenario Medium 

scenario 

Maximum 

scenario 

CEPR (percentage difference in GDP in target year 2027, 

compared with development path without TTIP) 

0.101 0.272 0.483 

CEPII (percentage difference in GDP in target year 2025, 

compared with development path without TTIP) 

0.004 0.305 0.506 

ECORYS 2009 (percentage difference in real income after 10 

years implementation period, compared with development path 

without TTIP) 

 0.327 0.728 

IFO/BMWi (percentage difference in real GDP per capita 

assuming full effect of TTIP, compared with development path 

without TTIP) 

0.139 1.6710 6.1811 

CEPR: 1Tariffs only: 98% duty reduction; 2Less ambitious: 98% duty reduction, 10% of NTMs for goods and services, 25% 

of NTMs for procurement; 3Ambitious: 100% duty reduction, 25% of NTMs for goods and services, 50% of NTMs for 

procurement 

CEPII: 4Tariffs only: 100% duty reduction; 5Reference scenario: 100% duty reduction; 25% reduction in NTMs for products 

and services, excluding public procurement and audio-visual services; 6Harmonization spillovers: i.e. Reference scenario 

plus reduction in trade costs by 5% for third countries due to NTMs  

ECORYS 2009: 7Limited Scenario (long run): no duty reduction, approx. 50% reduction in all “actionable” NTMs in all 

sectors; 8Ambitious Scenario (long run): no duty reduction, Complete abolition of all “actionable” NTMs in all sectors 

IFO/BMWi: 9Tariff scenario: 100% duty reduction; 10Non-Tariff-Barriers Scenario: 100% duty reduction, reduction of 

effective total variable trade barriers to the average level in observed free-trade agreements; long-term trade generation gains 

of at least 67%; 11Internal market scenario: 100% duty reduction, reduction of effective variable trade barriers on the 

imputed level between Germany and the EU 

SRU/Statement no. 19/2016/Table 1,  

after FONTAGNÉ et al. 2013, p. 11; FRANCOIS et al. 2013, p. 45; 

 BERDEN et al. 2009b, p. 26; FELBERMAYR et al. 2013b, p. 97 
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Table  2  

TTIP ef fects for different  calculat ions for trade costs of  non -tar iff  trade  barriers  

 Reference scenario* 

EU Trade costs for NTMs 

calculated by CEPII 

Trade costs for NTMs from 

ECORYS 2009 study 

Exports (percentage difference in trade volume in 

target year 2025, compared with development path 

without TTIP) 

2.3 1.3 

Real income (percentage difference in GDP in target 

year 2025, compared with development path without 

TTIP) 

0.3 0.1 

* 100% duty reduction and 25% reduction in non-tariff trade barriers for products and services, excluding public 

procurement and audio-visual services 

SRU/Statement no. 19/2016/Table 2, after FONTAGNÉ et al. 2013, p. 11  

 

 

Uncer ta int ies  

13. The results of the economic studies on the 

impacts of TTIP involve great uncertainties. 

Calculation of the trade costs of non-tariff trade barriers 

presents a particular methodological challenge. The 

studies differ in what measures are classified as non-

tariff trade barriers. In view of the number, diversity 

and nature of the measures (see item 7 above), the 

associated trade costs are only measurable to a very 

limited extent, and the studies tackle this in different 

ways. All authors emphasise these difficulties (e.g. 

FELBERMAYR et al. 2013b, p. 42; FRANCOIS et al. 

2013, p. 16).  

14. Taking the agricultural sector as an example, 

BUREAU et al. (2014) explain the difficulties and 

methodological limits involved in representing non-

tariff trade barriers adequately in trade models. As a 

rule, these trade barriers are recalculated into tariff 

equivalents, so called ad valorem equivalents (only the 

IFO/BMWI study takes a different approach). With this 

method only the economic objectives of a trade barrier 

measure can be taken into account in the models. In 

contrast to tariffs, non-tariff measures often have other 

purposes than protecting the domestic economy by 

restricting market access and the generation of tax 

money. Regulations that are discussed in the context of 

TTIP are often in place, e.g. to safeguard certain 

product and production standards. The trade models do 

not represent product differentiation that is addressed 

by this type of non-tariff trade barriers. One example 

mentioned is hormone meat (see item 27).  Similarly, 

these trade models cannot accurately model especially 

complex policy goals, e.g. in the field of sugar and 

biofuels. Welfare losses from a cutback of regulations 

with policy goals of this kind are not included in the 

models with the method of tariff equivalents. BUREAU 

et al therefore expressly draw attention to the fact that 

these limitations have to be taken into account when 

interpreting the model results (2014, p. 33). 

However, the economic studies make the implicit 

assumption that regulatory harmonisation does not lead 

to any deterioration in regulatory quality. There is good 

reason to be sceptical about this. Many see a risk here, 

especially where great depth of liberalisation is 

assumed (RAZA 2014, p. 11, 19-20; also MYANT and 

O'BRIEN 2015, p. 14). If this assumption is correct, a 

reduction in the degree of protection ought to be 

included in the model calculations in the form of 

societal costs. The problem is illustrated by the remarks 

of JOSLING and TANGERMANN (2014, p. 20 ff.) on 

the complexity of reducing non-tariff trade barriers in 

the agricultural and food sectors. Every solution in 

sectors where the regulatory approaches differ widely 

is bound to involve societal costs. These may on the one 

hand be indirect, if preferences regarding health or 

environmental protection levels are no longer fulfilled 

or if the state has to take “counter”-measures financed 

by the taxpayer. On the other hand, costs may arise due 

to fines or buying absolution from liberalisation 

obligations or alternative trade-related concessions (see 

item 27). This has to be borne in mind when making 

reference to the economic studies in discussions about 

the desired depth of regulatory cooperation. 

15. Furthermore, varying assumptions are made 

about the extent to which barriers can be reduced under 

TTIP. For example, the “internal market scenario” of 

the IFO/BMWI study assumes trade generation by 

TTIP that is comparable to the effects of the EU single 

internal market. This interpretation goes considerably 

beyond the maximum scenarios of the other studies and 

is even regarded as problematical by the IFO authors 

themselves. Many have doubts that the negotiations 

will really result in an extensive reduction in non-tariff 

trade barriers (MYANT and O'BRIEN 2015, p. 12 f.; 

RAZA et al. 2014; STEPHAN 2014). Nevertheless, it 

is particularly those results which are based on 

assumptions of very extensive liberalisation that are 

regularly used in the discussion. It should also be noted 

that the forecasts involving great uncertainties tend to 
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be presented as facts in the political debate. Both these 

aspects can result in exaggerated expectations. 

Heterogeneous impacts on the sectors and  

EU member states  

16. A differentiated view shows that the impacts 

at both sectoral level and the level of the EU member 

states are heterogeneous. More competitive sectors 

basically profit more from liberalisation. The reference 

scenario from the CEPII study assumes total abolition 

of tariffs and a reduction of 25% in non-tariff trade 

barriers. For the agricultural sector of the EU-27 as a 

whole (i.e. after full implementation of this 

liberalisation) this scenario permits a slight increase in 

exports in terms of volume and value (+ 1% and 

+ 2.3 billion USD respectively). However, the 

calculations show a drop in the sector’s contribution to 

GDP by 0.8% and 5.8 billion USD respectively. Under 

this scenario, the winners in the EU would be the 

mechanical engineering sector and the transport 

equipment sector, whereas the chemicals sector would 

suffer from adverse effects (FONTAGNÉ et al. 2013, 

p. 10ff; FONTAGNÉ et al. 2013, see Annex p. A.5, 

A.7). 

A study conducted for the European Parliament 

investigated potential impacts of various scenarios of 

bilateral trade liberalisation on the agricultural sector. 

The principal scenario, which is similar to the reference 

scenario of the CEPII study, forecasts a considerable 

increase in trade in relative terms. However, the 

absolute contribution to GDP is negligible in view of 

the small volume of trade in agricultural products in the 

base situation. In this scenario, much as in the CEPII 

study, the net value-added effect for the entire 

agricultural sector is negative (minus 0.5%). The 

increase in imports from the USA is considerably larger 

than the rise in exports from the EU to the USA 

(BUREAU et al. 2014, p. 36-47). However, the effects 

vary depending on product groups. Special mention 

must be made of the forecast impacts on the beef sector 

and hence on suckler cow farming. The authors see a 

major risk here, because in many places in the EU this 

is not competitive compared with production in the 

USA (small herds, high land prices etc.). In view of the 

fact that extensive use of pasture in beef farming has 

positive environmental externalities, this also suggests 

adverse effects on the public interest, and especially 

nature conservation (BUREAU et al. 2014, p. 54-56). 

The effects on overall trade and GDP vary between the 

EU member states depending on their trade relations 

with the USA and the relevance of the various sectors. 

For example, FONTAGNÉ et al. calculate that British 

exports in the reference scenario will increase by 4%, 

which is considerably more than the average of the 

member states, whereas Germany is in the middle of the 

range for this scenario, at 2% (2013, p. 8). 

FELBERMAYR (2013b) also sees Germany roughly in 

the middle of the range of GDP effects. Much stronger 

effects are to be expected for Sweden and, above all, 

the United Kingdom, while much lower increases are 

likely for France and Austria. The CEPII also calculates 

benefits for exports and GDP growth, especially for 

countries that already have highly competitive export 

sectors. By contrast, relatively small effects are 

calculated for southern and eastern Europe 

(FONTAGNÉ et al. 2013, see Annex p. A.7-A.8). 

Impacts on thi rd  countr ies  

17. All studies indicate that TTIP will increase 

bilateral trade between the USA and the EU. The result 

is a decrease in intra-EU trade: by 900 billion USD in 

the IFO/BMWI study (2013a). The results of the study 

vary regarding the effects on third countries. A central 

aspect is the question of whether “spillover effects” of 

bilateral liberalisation arise for third countries, i.e. 

whether their trade costs are also reduced. The authors 

of the CEPR study argue that improving or simplifying 

the regulations in the EU and the USA also facilitates 

market access for exporters from third countries. If 

TTIP gives rise to global standards, this would also lead 

to a reduction in non-tariff trade barriers for third 

countries. This would benefit both the EU and the USA. 

But it is also assumed that trade between third countries 

would increase (FRANCOIS et al. 2013, p. 28-29). In a 

recent study, the IFO institute also shows that the size 

of the calculated trade and welfare effects is among 

others influenced by the aggregation level of the data 

fed into the model. If only a single aggregated data 

record is used for the EU, the negative effects for third 

countries are smaller than if individual data records are 

used for each EU member state (FELBERMAYR et al. 

2014, p. 37-38). These two points represent the major 

differences between the IFO study on the one hand and 

the CEPR and CEPII studies on the other. The two latter 

studies calculate third country effects on the basis of 

aggregated geographical data for the EU. The CEPR-

study assumes the spillover effects mentioned above in 

all scenarios. The CEPII study has one scenario which 

assumes spillover effects. Thus both studies (the CEPII 

study in the scenario mentioned) arrive at positive 

effects of TTIP on exports and real incomes and the 

GDP of the “rest of the world” and for selected third 

countries or global regions (FONTAGNÉ et al. 2013, 

p. 10; FRANCOIS et al. 2013, p. 81-83). 

In various studies, the IFO institute comes to different 

conclusions regarding the effects on third countries. 

However, these results are themselves heterogeneous. 

The IFO/BMWI study and FELBERMAYR et al. 

(2014, p. 37-38), citing a lack of empirical evidence, do 

not assume any appreciable spillover effects. They also 

use geographically disaggregated data. The studies 

show that in many third countries TTIP would result in 

a decrease in real GDP. This applies particularly to 

countries which currently have strong trade relations 

with the USA and the EU and have privileged market 

access under existing agreements. Negative welfare 

effects are calculated, for example, for Canada, 

Norway, Mexico and Russia. The two studies arrive at 

negative effects for many developing countries and 

emerging economies in particular (FELBERMAYR 

et al. 2014, p. 38; FELBERMAYR et al. 2013b, p. 76). 
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Two additional IFO studies analyse more deeply the 

potential effects for developing countries and emerging 

economies. They, however, paint a rather more positive 

picture and also see possible benefits for some of these 

countries. Inclusion in transatlantic added value chains 

is of special relevance here (FELBERMAYER et al. 

2015; AICHELE et al. 2014). 

In various studies the IFO authors basically stress that 

adverse impacts on the trade and GDP of third countries 

initially constitute an incentive for the relevant groups 

of countries to bring their own standards into line with 

the TTIP standards or to enter into more bilateral free-

trade agreements themselves (FELBERMAYR et al. 

2013b, p. 29; FELBERMAYR and LARCH 2013). 

Distr ibut ion effec ts  wi thin the  EU and 

Germany 

18. The various studies mention average effects 

such as “in 2011 prices […] this means an average 

increase in income of around €500 per head” 

(FELBERMAYR et al. 2013b, p. 99). Much the same 

is true of the ECORYS study, which forecasts a plus of 

12,300 euros per household for the entire working life 

(maximum scenario) (BERDEN et al. 2009b, p. xiv). 

The CEPR also calculates, in its “ambitious 

experiment” scenario, an annual income rise per four-

person household of 545 euros, once TTIP has taken 

full effect in 2027. However, the question of 

distribution remains unanalysed and unanswered in all 

studies. FELBERMAYR et al. expressly point out in 

the introduction that this question could not be 

answered in view of the short time available (2013b, 

p. 14 f.). 

Nevertheless, these welfare indicators are cited in the 

arguments for TTIP, e.g. by politicians and industry. 

The broad participation by society in the predicted 

growth effects which this suggests would seem to be 

highly questionable. In this connection, MYANT 

criticises the implicit assumption made in the CEPR 

study that wage increases would in future continue at 

the same pace as productivity and GDP increases. This 

would presuppose that a constant proportion of 

productivity increases made itself felt in wages and 

profits, which has regularly not been the case in the past 

30 years. In fact there has been a marked decrease in 

wages as a proportion of GDP (MYANT and O'BRIEN 

2015, p. 13). It is more probable that bilateral trade 

liberalisation with appreciable elimination of non-tariff 

trade barriers will result in both winners and losers in 

Germany as well. This is suggested by the remarks on 

the differentiated effects for the various sectors 

(item 16). 

Effects on the labour markets are also an indicator of a 

potential distribution effect. The CEPII study does not 

consider this aspect. The CEPR study and the ECORYS 

study assume a constant supply of labour, and these 

models do not therefore calculate effects of trade policy 

on the level of employment. Among others, RAZA 

(2014, in a reference to EuroMemo Group, 2013) 

strongly criticises the underlying assumption of very 

high labour mobility. The IFO/BMWI study stresses 

long-term positive overall effects on the labour market 

(FELBERMAYR et al. 2013b, p. 17). In the short term, 

it nevertheless sees potential negative employment 

effects, because job reductions in shrinking and 

disappearing companies proceed much faster than the 

expansion of employment in export oriented 

companies. This model, however, is unable to provide 

any information about the spread of wages among the 

employees (op. cit. 2013b, p. 86f). 

On the whole, moderate positive welfare effects of 

increased transatlantic trade are plausible, and for some 

sectors these are likely to be of relevant size. However, 

the study results shown are highly dependent on the 

choice of models and their assumptions, e.g. about the 

extent to which non-tariff trade barriers can and will be 

eliminated. There is still great uncertainty about the 

depth of liberalisation that is possible in the various 

sectors. Thus the magnitude of the effects is, on the 

whole, highly uncertain. The potential distribution 

effects have yet to be adequately investigated. There are 

however indications that bilateral liberalisation would 

have winners and losers both within the partner 

countries and among third countries. 

2.2 Environmental relevance of TTIP 

19. The European Commission envisages that the 

concept of “environment” is to play a role in various 

articles of the planned agreement. One example is the 

proposed chapter on sustainability, which addresses 

ecological and social aspects in detail (European 

Commission 2013a; 2015f). In the EU drafts, the 

concept of environment is mentioned above all in the 

articles that mention regulatory cooperation in specific 

sectors, or the statutory legislation on regulation which 

set out the objectives of the individual negotiating 

chapters, for example in Section I Art. 1 (1) a of the EU 

negotiating draft for regulatory cooperation.  

However, environmental protection also plays a role in 

TTIP even if the term is not expressly mentioned in the 

text of the agreement. This is the case where 

environmental or health provisions are affected by the 

planned harmonisation. Although it is not yet possible 

to make a conclusive assessment of the environmental 

relevance of the free-trade agreement, one can 

nevertheless identify areas of regulation in which TTIP 

may have major impacts, because there are great 

differences between the regulations affected. 

According to the Commission’s negotiating draft of 

May 2015, the objective of regulatory cooperation is as 

follows: “promoting the compatibility of envisaged and 

existing EU and US regulatory acts” (European 

Commission 2015m, p. 2). Thus compatibility of the 

regulations is sought in the environmental field as well. 

The range of this cooperation would extend 

considerably beyond the discussion on “global trade 

and the environment” which has been in progress since 

the 1980s (HORVATHY 2014). Whereas the debate in 

international trade law has been primarily concerned 

with the admissibility of national environmental 
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regulations, efforts are now being made to achieve 

approximation of these regulations. 

20. Studies – e.g. for the Environmental 

Committee of the European Parliament – identify areas 

in which there are differences between the level of 

protection in the EU and the USA (detailed overview in 

BERDEN et al. 2009a, Annex IX). Critics voice the 

suspicion that in some of these areas the level of 

protection in the environmental sector could be called 

into question in the course of regulatory harmonisation. 

There are also fears that legislation on new and 

ambitious regulations could be delayed or might not 

take place at all. It is also assumed that regulatory 

tightening could result in investors bringing actions for 

compensation on the grounds that their investment 

environment has deteriorated. This could prevent the 

legislature from aiming for a higher standard of 

environmental protection (“regulatory chill”). Some of 

these areas are outlined briefly below. 

21. In the EU cosmetics are subject to compulsory 

notification and approval, whereas in the USA there are 

sometimes no registration requirements and safety tests 

are conducted on a voluntary basis (MUDGAL et al. 

2014, p. 77). The situation is different for individual 

product groups such as sun milk, which in the USA is 

regarded as a medicine. The differences regarding 

regulations concerning food are also considerable, 

partly in relation to methods, but also with regard to the 

assessment of risks, where the differences are 

sometimes fundamental (overview in RUDLOFF 2014, 

p. 6). For example, the EU is planning legal acts which 

would prohibit the use of cloning technology in 

livestock farming. There is also to be a ban on imports 

of clones (European Commission 2013d) and the 

marketing of food from cloned animals (European 

Commission 2013c). In the USA, on the other hand, 

there is no ban at federal level. 

Genetically modified organisms (GMOs) are subject to 

approval requirements in the EU. Before they are put 

on the market in food or animal feeds, they undergo 

various approval procedures at national and European 

level (BfN 2015). In the EU, 58 genetically modified 

organisms are currently approved for use in food and 

animal feeds, and these are listed in a publicly 

accessible register (European Commission 2015e). In 

addition to its own production, the EU imports 

considerable quantities of GM animal feeds (European 

Commission 2015g). Both foods and animal feeds must 

be labelled if they contain more than 0.9% of 

genetically modified organisms or consist of or are 

made from such organisms, and this proportion does 

not exist by chance or cannot be avoided by technical 

means (Regulation (EC) No. 1829/2003 of 

22 September 2003 on genetically modified food and 

feed). As a result of the opt-out rule at EU level in 2015 

the member states may now completely prohibit the 

growing of genetically modified organisms on their 

territory (Directive 2015/412/EU of 11 March 2015 on 

the option granted to the member states of restricting or 

prohibiting the growing of genetically modified 

organisms (GMO) in their territory).  

In the USA, by contrast, genetically modified food is 

regularly not labelled (see HANSEN-KUHN and 

SUPPAN 2013). HOFFMEISTER, the former deputy 

cabinet chief of the then EU Commissioner for Trade, 

Karel de Gucht, takes the view that TTIP would not 

lead to any changes in the existing “material” legal 

situation (HOFFMEISTER 2015, p. 49). On the other 

hand, the US minister of agriculture stated clearly in an 

interview with the Financial Times on 7 May 2015 that 

the change in EU legislation (adoption of the opt-out 

rule) would in his opinion seriously call the TTIP 

negotiations into question (FINANCIAL TIMES 

07.05.2015).  

In general, there are great differences in the regulations 

under the overall heading of sanitary and phytosanitary 

measures – SPS. These include measures relating to 

food safety and animal and plant health, and hence 

numerous aspects that are relevant from an 

environmental point of view (MUDGAL et al.; 

GERSTETTER et al. 2013; RUDLOFF 2014, p. 6; 

JOSLING and TANGERMANN 2014, p. 20 ff.; DIELS 

and THORUN 2014). In the EU, unlike in the USA, 

pesticides and biocides that contain persistent, 

bioaccumulable and toxic substances (PBT substances) 

or substances that are carcinogenic, mutagenic or toxic 

to reproduction (CMR substances), are not eligible for 

approval (UBA 2015b, p. 4). 

The regulations in the field of chemicals are also very 

different (KARLSSON 2015). In the REACH 

regulation (EC) No. 1907/2006, the EU has one of the 

strictest chemical laws in the world, which regulates the 

registration, evaluation, authorisation and restriction of 

chemicals and is subject to the precautionary principle 

(SRU 2011, p. 201). The German chemicals industry 

stresses that the standard of protection provided by 

REACH and that of the Toxic Substances Control Act 

in the USA (TSCA) are not comparable, and assumes 

that the regulations are not suitable for harmonisation 

(VCI 2014, p. 5). By contrast, US non-government 

organisations in particular (CIEL 2014), and also the 

German Environmental Ministry (FLYNN 2015) warn 

that TTIP could endanger the further development of 

chemicals regulations. 

Critics take the view that in all these areas there is a risk 

that “downward” harmonisation of the level of 

protection might take place or that products from the 

partner which did not satisfy the statutory requirements 

might be imported into the EU. 

22. A report by the United States Trade 

Representative (USTR) on “Technical Barriers to 

Trade” dating from 2014 (and the relevant prior 

reports) documents the objections of US industry and 

the reservations of the USTR with regard to numerous 

regulations existing or planned by the European 

Commission. For example, it mentions proposals to 

regulate fluorinated greenhouse gases in refrigerators 

and endocrine disruptors, the REACH Regulation, the 
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Renewable Energy Directive 2009/28/EC, the EU fuel 

quality directives, and labelling requirements for food 

(USTR 2014, p. 66 ff.). It therefore seems likely that 

these environmentally relevant regulations or 

regulation proposals, which the USTR has in some 

cases been making the subject of trade discussions for 

years now, will also be the subject of future efforts by 

the USA to harmonise regulations and/or prevent new 

and ambitious regulations under TTIP. 

2.3 Relationship between TTIP and WTO 

23. The planned free-trade agreement must fit into 

the existing world trade system with its numerous 

multilateral and bilateral trade agreements. These are, 

above all, the World Trade Organisation (WTO) with 

the General Agreement on Tariffs and Trade (GATT) 

and the relevant supplementary agreements, especially 

the Agreement on Technical Barriers to Trade (TBT 

agreement) and the Agreement on Sanitary and 

Phytosanitary Measures (SPS agreement). There are 

also a number of bilateral agreements and existing 

mechanisms between the USA and the EU, such as the 

US-EU Veterinary Agreement and the multilateral and 

bilateral agreements which the USA and the EU have 

entered into, e.g. for reciprocal recognition of 

conformity tests (cf. GERSTETTER et al. 2014, p. 16-

20; for the embedding of TTIP in the international trade 

regime, see MEUNIER and MORIN 2015). 

24. It is not possible to present here a general 

description of world trade law and its relation to 

environmental protection. The discussion goes back to 

the 1990s (see ESTY 1994) and has become 

increasingly complex since then. GATT, subsequently 

developed into the World Trade Organisation WTO, 

lays down that tariffs, charges and other barriers in 

international trade are to be reduced. This is done 

primarily in accordance with two principles: Firstly, 

through the most favoured nation clause (requirement 

of equal treatment), under which a country must grant 

the same tariff concessions to all GATT partners. 

Secondly, by the ban on discrimination. If exceptions 

to the ban on quantitative restrictions are granted, these 

must apply to all. In addition, Art. XX of GATT 

contains exceptions, in particular for measures which 

are necessary to protect the life or health of humans and 

animals or for maintaining plant growth (Art. XX b) 

GATT). Exemptions from the GATT principles are 

possible. This applies, for example, to the most 

favoured nation principle, deviation from which can be 

justified by the existence of a customs union or free-

trade zone, as in the European Union. It is also possible 

to grant special trade concessions to neighbouring 

countries and developing countries. 

25. TTIP belongs to a trend towards “Mega-

Regionals”. These are agreements which comprise 

countries and regions with a large share of global trade 

and global investments (SCHMUCKER 2014, p. 18). 

On the one hand, the agreement is intended to develop 

obligations arising from the WTO (WTO + – trade in 

goods and services, intellectual property and public 

procurement). On the other hand, it is to include areas 

that have not so far been the subject of the WTO 

(WTO X – investment protection, competition 

protection and regulatory coherence) (KRAJEWSKI 

2014a).  

26. The WTO’s agreements on TBT and SPS 

already contain strict requirements for regulations 

which could adversely affect trade (STOLL et al. 2014, 

p. 392). The TBT agreement deals with sovereign, 

compulsory and voluntary technical standards, and 

therefore concerns product-related environmental 

protection. The SPS agreement sets out the rules that 

WTO members must observe when introducing 

provisions relating to food safety, animal and plant 

health (see item 54). Both agreements are also relevant 

to process-related regulations, in other words 

requirements which are not directly reflected in the 

product, such as the production of electricity from 

renewable energy sources, which thus results in “green 

power”. These agreements also contain clauses on 

reciprocal recognition and harmonisation of technical 

and sanitary and phytosanitary measures. Numerous 

free-trade agreements make explicit reference to the 

WTO agreements. This is also envisaged in the 

Commission drafts for TTIP (as is the general practice 

in free-trade agreements under Art. XXIV GATT). The 

TBT chapter envisaged in TTIP declares that the 

relevant WTO agreement on TBT will be an integral 

part of the text of the agreement (Art. 2 (1) EU proposal 

on TBT, European Commission 2015j). The SPS 

chapter provides that TTIP is to promote the 

implementation of the WTO-SPS agreement (Art. 2 (3) 

of the EU proposal on the SPS chapter, European 

Commission 2015i). Like GATT, the secondary WTO 

agreements have already led to a number of important 

decisions on the admissibility of trade restrictions that 

are intended to be justified on the grounds of 

environmental protection (for WTO decisions relating 

to the EU: DE VILLE 2014, p. 278). 

It already follows from GATT, but also – above all – 

from the two secondary agreements mentioned, that 

parties to the agreement are not completely free when 

adopting legislation that restricts international trade, 

e.g. by prohibiting imports of products that fail to 

satisfy certain requirements (for details see item 49 ff.). 

Especially in the sensitive area of food, i.e. in the case 

studies that are the subject of particularly broad public 

discussion, it is to a large extent true that regulation can 

only be imposed on the basis of scientific findings that 

show clear evidence of a health risk.
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The EU-US hormone meat case 

27. Disputes about the harmonisation and approximation of production standards for food already existed 

before the TTIP negotiations. One example of this is the dispute between the EU and the USA about the use of 

growth hormones in beef farming. This dispute goes back to the 1980s. In 1981, the EU passed the first directive 

prohibiting the use of anabolic steroids in livestock farming. This ban related to synthetic hormones and restricted 

the use of natural growth substances to exceptional medical cases. Imports of animals and meat bred with the aid 

of growth hormones were completely prohibited. This ban was based not only on fears about the adverse health 

effects, but also on the fact that European consumers objected to “hormone meat”. Although the USA – as a major 

producer of beef – protested and managed to delay the final entry into force of the import ban until 1 January 1989, 

it was unable to prevent the ban. 

The ban on imports was justified in terms of the precautionary principle: On the basis of initial studies, the natural 

growth hormones (17β-oestradiol, testosterone and progesterone) and their synthetic equivalents (zeranol, 

trenbolone acetate and melengestrol acetate) were suspected of having adverse effects on consumer health. 

The USA reacted to the ban on imports by imposing a 100% duty totalling 93 million USD per annum on European 

agricultural exports. This penal duty remained in force until May 1996. The Codex Alimentarius, to which 

reference is made by the SPS agreement that entered into force with GATT in 1995, did not lay down any 

maximum limit for natural hormones. (The Codex Alimentarius is a collection of standards for food safety 

and -food product quality which has been published since 1963 by the Food and Agricultural Organisation (FAO) 

and the World Health Organisation of the United Nations (WHO). They define what measures may not be regarded 

as trade barriers.)  

The justification given is that these hormones are in any case present in both humans and animals. A maximum 

limit was defined for synthetic anabolic steroids. This offered the USA – supported by Canada and New Zealand 

– a legal starting point for an action before the WTO against the EU. The USA brought the action on the grounds 

that the EU, by maintaining the ban on imports, had infringed WTO obligations. In 1997 the WTO arbitration 

panel allowed the action and required the EU to bring the disputed directive into line with its obligations under the 

SPS convention (WTO 2009, Note 9.2). It objected in particular to the violation of Art. 3.1, 5.1 and 5.5 of the SPS 

agreement in the form that the EU had failed to present scientific expertises providing adequate proof of the health 

risk. 

The proceedings before the WTO court of appeal sustained the core of the evaluation. Although the Appellate 

Body recognised the “genuine anxieties” about the adverse effects of the hormones on health, it did not consider 

that the studies cited provided sufficient support for the suspicion. Under the SPS agreement, a precautionary ban 

would only have been possible on a temporary basis (WTO 1998). 

When the EU failed to implement this panel decision, the US Trade Representative imposed penal fines on 

European imports from the EU-15 (with the exception of the United Kingdom) amounting to 116.8 million USD 

per annum. Canada followed suit with sanctions totalling around 8.5 million USD per annum. In 2009 the duties 

were increased again and extended to the new member states of the EU. A provisional compromise in the dispute 

lasting nearly three decades was not reached until 2009: the European import quota for US beef from non-hormone 

production was increased. In return, the USA discontinued all penal duties. However, there is no sign yet of a final 

consensus at political level. The EU is therefore adhering to its regulations, although these would be considered 

inadmissible under the court practice of the WTO, and thereby defending its regulation philosophy. 

 

28. The growing number of free-trade agreements 

is also a reaction to the stagnating negotiations in the 

current round of WTO negotiations, the Doha Round 

(VIJU et al. 2010, p. 6; ZAGEL 2015, p. 108). Free-

trade agreements made with third countries by the EU 

and the USA are increasingly including regulatory 

aspects (HORN et al. 2010, p. 1587). The aim is also to 

lay down in the agreements supra-regional rules that are 

not being discussed because of the sluggish 

negotiations in the WTO. The Europeans in particular 

explicitly put forward the argument that TTIP could 

also create rules for global trade (SCHMUCKER 2014, 

p. 20). The EU or the USA had previously sought to 

incorporate such regulatory matters in WTO rules, but 

had failed due to the resistance of emerging economies 

and developing countries (HORN et al. 2010). 

Accordingly, China, India and other emerging 

economies fear that as a result of the regional free-trade 

agreements and especially TTIP they will in future have 

to accept standards without having any say in their 

creation (PERTHES 2014).  

3 Regulatory cooperation 

29. Cooperation that takes place primarily 

between governments with the aim of designing 

regulations so that they are better co-ordinated and 

thereby promote trade is known as “regulatory 

cooperation”. This affects widely differing forms of 

regulations. This is not reflected by the frequently 

voiced claim that “standards” are being harmonised. 

https://de.wikipedia.org/wiki/Lebensmittelsicherheit
https://de.wikipedia.org/wiki/Ern%C3%A4hrungs-_und_Landwirtschaftsorganisation
https://de.wikipedia.org/wiki/Weltgesundheitsorganisation
https://de.wikipedia.org/wiki/Vereinte_Nationen
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In the first instance, regulatory cooperation can concern 

regulations passed by the legislature, in other words 

laws or at EU level, directives and EU regulations. 

Secondly, it concerns regulations that are passed by the 

executive for the EU and/or the member states. In 

Germany this means ordinances, in the EU it means 

delegated legal acts or implementing acts passed by the 

Commission. Thirdly, in many cases regulatory 

cooperation concerns technical rules and standards that 

are not law in a material sense. These are frequently 

drawn up by standardisation organisations like DIN 

(German Institute for Standardization) (GABLER 

2014) or in the EU by CEN and CENELEC. All these 

various “rules” contain “standards” in the sense of 

protective standards (for definitions and legislation and 

also private-sector standard setting in the EU and the 

USA, see BDI 2015b, p. 7-17).  

The possibilities of cooperation basically range from 

exchange of information through mutual recognition to 

harmonisation (AHEARN 2009; cf. Fig. 2). For TTIP, 

the European Commission explicitly states as the 

objective of regulatory cooperation that differences in 

requirements for trade and investment are to be 

reduced, by promoting the compatibility of existing and 

planned legal acts of the EU and the USA (European 

Commission 2014a, p. 2). It estimates that existing 

regulatory barriers to trade are equivalent to a tariff of 

10 to 20% (European Commission 2014b, p. 1). The 

European Commission describes TTIP as a “living 

agreement” which has an “inbuilt agenda” and is 

intended to make it possible to include new topics as 

the years go on (European Commission 2013b, p. 4). 

3.1 Objectives of regulatory cooperation in 

TTIP 

30. With the aim of approximation in the field of 

regulation, chapters are being negotiated for individual 

branches of industry, namely chemicals, cosmetics, 

mechanical engineering, medical technology, 

information and communication technology, 

pharmaceuticals, textiles and vehicles. In addition to 

these industry-specific chapters, three overarching 

chapters will be discussed: one on technical barriers to 

trade (TBT), one on sanitary and phytosanitary 

measures (SPS), and a general chapter on regulatory 

cooperation. The regulations for cooperation in the 

specific chapters and in the TBT and SPS chapters are 

to take precedence over the “general part”. 

31. At the beginning of May 2015 the European 

Commission published a revised proposed text for the 

chapter on regulatory cooperation in TTIP (“regulatory 

chapter”) (European Commission 2015l) as well as 

explanatory notes on this chapter (European 

Commission 2015d). The draft describes the general 

objectives of regulatory cooperation from a European 

point of view and stresses the importance of regulation 

for achieving legitimate “public policy objectives”. It 

emphasises the “right to regulate”. This draft, the texts 

for the preamble and numerous provisions of the WTO 

that are referenced in TTIP form the basis for the 

overriding objectives of regulatory cooperation, which 

recognise a high level of protection and mark the 

attempt to achieve a balance between (environmental) 

protection objectives and trade objectives: 

– To strengthen growth and employment by 

simplifying trade and investment through 

regulatory cooperation (Art. 1 (1) a, regulatory 

chapter); 

– To reduce unnecessary burdens and double or 

divergent regulatory requirements relating to trade 

or investment, by promoting the compatibility of 

existing or planned legal acts (Art. 1 (1) a, 

regulatory chapter); 

– To increase the effectiveness and efficiency of 

regulations by promoting pro-competition 

regulatory framework conditions that are 

transparent and foreseeable for the public and 

economic actors (Art. 1 (1) c, regulatory chapter); 

– To pursue a high level of protection for the 

environment and other protected assets (Art. 1 (1) a, 

regulatory chapter). To recognise the right to 

regulate and to emphasise the importance of 

regulation for the pursuit of the public welfare 

(preamble); 

– To promote the development, adoption and 

reinforcement of international agreements and their 

timely implementation and application, in order to 

strengthen cooperation with third countries as well, 

and achieve coherent regulatory results; 

– And also to use and promote “good regulatory 

principles and practices” (Art. 1 (1) d 4, regulatory 

chapter). 

3.2 Regulatory cooperation mechanisms 

32. Regulatory cooperation is broadly based and 

concerns trade-related regulation of goods and services. 

According to Art. 3 of the EU draft, Section II (Good 

regulatory practices) applies to regulations at the level 

of the EU or the US federal level which relate to 

products and services (Art. 3 (1) a and b), except where 

these are generally excluded from the chapter’s field of 

application. Section III also applies to regulations at 

“decentralised level”, in other words the level of the EU 

member states and the US federal states. The 

regulations in question must also satisfy the criteria of 

Art. 1 of the draft (cf. “common interest” pursuant to 

Art. 1 (2) and must have impacts on joint trade now or 

in the future (European Commission 2015m). The term 

“common interest” makes it clear that cooperation is to 

take place if it is in the interests of both parties. It is 

thus possible to refuse an exchange of information, but 

this must be justified to the other party. 

Regulatory cooperation is to include legal acts at both 

“central level” and “decentralised level”. In the first 

instance, this comprises legal acts by the EU and the 

US government. However, it also includes provisions 

adopted by EU member states at national level (i.e. not 
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laws of German federal states) and acts and ordinances 

of US federal states. Only a small number of areas, such 

as audio-visual services, are explicitly excluded. 

Regulatory cooperation can take place in various ways, 

which are familiar at international level (especially in 

the WTO and in international standardisation 

organisations such as ISO or UNECE). These are 

explained below. The following approaches are listed 

in (decreasing) order of the depth of cooperation (cf. 

Fig. 2). 

Harmonisat ion  

33. The most far-reaching method of regulatory 

cooperation is the creation of common regulations or 

standards that apply in both economic areas and may in 

certain circumstances replace existing national 

regulations. Such harmonisation is ambitious and tends 

to be an exception at international level, because it 

presupposes that the states are prepared to agree on 

joint standards and, where appropriate, to give up their 

own regulations. Harmonisation therefore tends to take 

place most frequently through the orientation of 

national regulations to standards previously laid down 

by international organisations (Art. 10 (2) b i; 

regulatory chapter). Harmonisation based on decisions 

by international organisations is undertaken largely in 

the field of technical standards by ISO (International 

Organization for Standardization) or other 

organisations which are part of the international 

standardisation structure (CEN, IEC, ITU, CENELEC, 

ETSI). Whereas roughly 31 % of European standards 

are ISO standards (as many as 75 % in the field of 

electrical engineering), ISO standards are not used on a 

comparable scale in the USA (GABLER 2014). As 

regards standards for sanitary and phytosanitary 

measures, the Codex Alimentarius is the central 

authoritative document in the field of world trade law.

Figure  2  

Regulatory  cooperat ion mechanisms  

 

Source: modified after DIELS and THORUN 2014, p. 14 

 

Example of cooperation to date in the chemicals sector 

34. In the field of testing and verification of chemicals there are already a number of cooperation projects 

between Germany or Europe on the one hand and the USA on the other. These are concerned with developing 

joint methods for testing chemicals (“Test Guidelines”). There is also formal cooperation in the field of 

nanomaterial safety research. According to the German Federal Environment Agency (UBA), this technical 

cooperation is normally conducted in a constructive fashion (UBA 2015a). 

However, the UBA considers that cooperation becomes difficult when it comes to the evaluation of chemicals. For 

example, there was cooperation on pesticides between the states of the OECD. In this context, the various 

evaluations existing for an active substance, e.g. risk assessments relating to human health or the natural regime, 

were to be produced by the various OECD states and then incorporated in a joint dossier. What was intended as 

division of labour, however, proved in practice to be very time-intensive, partly because of time-consuming 

coordination and communication processes. Also, the cooperation did not result in any appreciable harmonisation 

of evaluations and was finally discontinued after an analysis of the experience gained (shortened information from 

UBA 2015a). 
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Reciprocal  recognit ion  

35. A more common procedure, by contrast, is

mutual recognition of product requirements and 

technical standards and processes. Here both parties to 

the agreement retain their own regulations, but declare 

that the other party’s requirements also achieve the 

desired regulatory objective and that the relevant 

products or services can therefore be imported without 

having to undergo any further approval procedures. The 

TTIP regulatory chapter deals with mutual recognition 

in Art. 10 (2) a. This article relates to the total or partial 

mutual recognition of the equivalence of legal acts on 

the basis of evidence that they equally fulfil the public 

objectives pursued by the parties. It states: “Mutual 

recognition of equivalence of regulatory acts, in full or 

in part, based on evidence that the relevant regulatory 

acts achieve equivalent outcomes as regards the 

fulfilment of the public goals pursued by both Parties”. 

The result of mutual recognition is that a product may 

be imported, even if it does not comply with the 

detailed provisions of the importing country. One 

example of this is the agreement of 2012 between the 

USA and the EU on mutual recognition of bio products. 

Under this agreement, organic farming products which 

are certified under the EU environmental regulation or 

the National Organic Program qualify as “bio” and can 

be labelled and sold as such. An exception exists for 

products certified in the USA which contain antibiotics 

and are not covered by this provision. 

Conformi ty test ing and  conformi ty 

assessment bodies  

36. This relates to two different procedures:

mutual recognition of conformity assessment bodies, 

and mutual recognition of test criteria. In the first case, 

bodies in one country (for example TüV or Dekra in 

Germany) are recognised by the other party as 

conformity assessment bodies, which means that they 

can undertake conformity assessments that are 

accepted. 

Conformity assessments provide evidence that a 

process or product satisfies certain requirements which 

arise from legislation, regulations or standards and 

which serve the interests of quality testing and safety. 

In the EU, evidence of conformity is often provided by 

a supplier’s declaration. Sometimes the testing has to 

be done by third parties. The manufacturer can use 

harmonised standards to test whether the requirements 

in force are met. The supplier’s declaration is indicated 

by the CE label (BDI 2015b, p. 15). 

As evidence that a product complies with the 

requirements of a standard, manufacturers in the USA 

frequently have to qualify for test labels from an 

independent testing laboratory which is in turn 

recognised by the US Occupational Health and Safety 

Organization (OSHA). The testing laboratories test and 

certify exclusively in accordance with national US 

standards. There is no obligation on the part of the 

testing laboratories to mutually recognise each other’s 

test results (BDI 2015b, p. 16).  

Mutual recognition of test criteria leads to the results of 

foreign conformity tests being accepted as equivalent. 

For example, the Mutual Recognition Agreement 

concluded between the EU and the USA in 1999 

concerns the mutual recognition of conformity tests in 

the fields of telecommunications, medical equipment 

and leisure equipment (Agreement on mutual 

recognition between the European Community and the 

United States of America, OJ L 31/3 of 4 February 

1999). 

Exchange of  informat ion  

37. Cooperation under TTIP is particularly to

include planned regulation projects. These are to be 

disclosed annually to the other party (Art. 5, regulatory 

chapter). The other party then has the opportunity to 

comment on the planned projects. Delays in legislation 

are explicitly to be avoided (for details see item 45). 

Simpli f icat ion  

38. Simplification of regulations is another form

of regulatory cooperation that is cited by the regulatory 

chapter as a sub-case of harmonisation (Art. 10 (2) c, 

regulatory chapter). This term is largely due to the 

connection between administrative simplification and 

reduction in bureaucracy. Accordingly, Art. 1 (4) of the 

chapter also makes explicit reference to the 

recommendations of the OECD Committee on 

Regulatory Policy and Governance of 22 March 2012 

(OECD 2012). The aim here is the modification of 

regulations by both parties with the aim of 

simplification, for example by reducing formalities, 

evidence obligations and authorisation requirements. 

3.3 Institutions and scope of juridification 

of regulatory cooperation 

Inst i tut ions  

39. Regulatory cooperation is essentially to be

undertaken by various committees, each composed of 

government representatives from both parties. The EU 

is to be represented by the European Commission and 

representatives of the “non-central level”, in other 

words the member states (Art. 16 (1), regulatory 

chapter). It is envisaged that TTIP will have a main 

committee (Joint Ministerial Body) which will consist 

of ministers and commissioners and will coordinate the 

entire administration and implementation of the free-

trade agreement. Regulatory cooperation is to be the 

responsibility of a separate regulatory subcommittee 

(Regulatory Cooperation Body), which can itself set up 

subcommittees (Art. 14).  

A model for the regulatory committee proposed for 

TTIP is the US-Canadian Regulatory Cooperation 

Council, which LESTER and BARBEE regard as a 

pragmatic approach to harvesting “low hanging fruits”, 

and which in particular features broad and early 

involvement of all stakeholders, so as to avoid any 
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takeover by industrial interests (LESTER and 

BARBEE 2013, p. 860 ff.). In the case of the 

Comprehensive Trade and Economic Agreement 

(CETA) which was negotiated between Canada and the 

EU, but has not yet been ratified by the participating 

states, it is also a matter of dispute whether the 

committees to be set up can take binding decisions. As 

things stand at present, the TTIP Regulatory 

Cooperation Body is not to have any such powers. It is 

also still unclear whether the main TTIP committee will 

have such competencies. 

Jur id i fica t ion  

40. Since only negotiation drafts exist to date and

there is not yet any final text of the agreement, no 

conclusive answer is possible to the question of the 

legal status of regulatory cooperation in TTIP. At the 

present time it is not possible to state with certainty the 

extent to which regulatory cooperation might lead to 

binding, enforceable decisions that would (or might) 

have an influence on European legislation and 

standards. However, the present state of negotiations 

gives an idea of the situation (report status: mid 

December 2015). 

41. The draft of the European Commission’s

regulatory chapter includes in square brackets a 

statement that the regulatory Council will not have 

powers to pass legal acts (Art. 14 (2) c placeholder, (see 

also the Commission’s explicit explanatory notes in 

European Commission 2015d, p. 12; HOFFMEISTER 

2015, p. 46). Furthermore, the Commission currently 

assumes that the rules on regulatory cooperation will 

not fall under the arbitration mechanism (General 

Notes 4, regulatory chapter). In addition, Art. 1 (2) of 

the regulatory chapter emphasises that the parties are 

not under any obligation to achieve a specific 

regulatory result. After all, bilateral regulatory 

cooperation is generally dependent on both sides 

agreeing to a proposal. It is therefore reasonable to 

assume that in future no binding individual decisions 

can be taken by TTIP bodies. 

On the other hand, the regulatory chapter does indeed 

contain (less stringent) binding provisions. These 

include the requirement to publish a list of planned 

legislation proposals at least once a year, as is already 

done in the EU. This is also to include notification of 

whether there are plans to assess the impacts of 

legislation for these projects (Art. 5, regulatory 

chapter). If one of the parties so desires, there must be 

an exchange of information on the planned projects, in 

which the party requested must provide answers to 

every substantive criticism. Any refusal to exchange 

information must be justified. If the parties assess the 

impacts of such legislation, this is to include the 

regulatory approaches of the other party and to 

investigate the effects on trade and investment (Art. 7, 

regulatory chapter).  

On the one hand it is pointed out that some of the 

procedural steps mentioned are already standard 

practice, on the EU side at any rate (publication of 

planned proposals as well as the impact assessment that 

was expanded through the better regulation agenda of 

the European Commission). On the other, there is the 

objection that it has not so far been the practice to deal 

specifically and in writing with criticisms of planned 

regulatory projects by the USA or the EU. In the USA, 

by contrast, the law of administrative procedures 

provides that even regulatory drafts are the subject of 

extensive comments by representatives of industry and 

society at secondary level (“notice and comment 

process”). Authorities are to give the public an 

opportunity to comment on any proposed regulation 

and to grant a period of not less than 60 days for this 

purpose (cf. BDI 2015b, with references). This opens 

up the possibility of delays ahead of legally binding 

procedural steps and -deadlines. Since this happens 

before a legislation process, it provides opportunities to 

exert influence on a party’s legislation project. The 

cooperation process itself can build up political 

pressure to take account of the party’s wishes in the 

course of regulation. The prospect that planned 

regulations could be hindered or suffer additional 

delays as a result of bilateral exchange of information 

may also have a deterrent effect on the regulators or 

result in a less ambitious solution being chosen from 

the outset. This is most likely to be the case where there 

is least public attention. 

Special regulations apply in the field of sanitary and 

phytosanitary (SPS) measures. Art. 9 (1) of the EU draft 

of the SPS chapter in TTIP provides that the importing 

country is to recognise the exporting country's SPS 

measures as equivalent, if the latter furnishes “objective 

proof” that its measures provide equivalent protection. 

This requirement is not described in detail.  

3.4 Possible environmental impacts 

of regulatory cooperation under TTIP 

42. As far as can be currently seen, the proposed

Regulatory Cooperation Body will not possess any 

powers to directly reduce the statutory level of 

protection in the environmental sector (or in the field of 

health and consumer protection), in other words to 

change existing law (see item 41). At present there are 

no indications that TTIP can change the existing legal 

decision mechanisms. Where EU or US law requires 

participation by the legislature, it can therefore be 

assumed that this will remain the case under TTIP. In 

addition to the text of the agreement, this is supported 

by the fact that neither the bodies envisaged in the 

future agreement nor the state institutions represented 

on them – the European Commission and US federal 

authorities – are authorised to make such changes on 

their own account (e.g. GERSTETTER et al. 2014, 

p. 28-31 for the cosmetics and chemicals sectors) (see

also Fig. 3). 
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Figure  3  

Regulatory  cooperat ion  

SRU/Statement no. 19/2016/Fig. 3 

Basically, however, one problem of regulatory 

cooperation consists in the fact that in numerous areas 

of regulation where harmonisation is sought there are 

very considerable differences in regulatory philosophy 

between the EU and the USA (see section 3.6). 

Furthermore, the mandates of the institutions involved 

(US Agency, European Commission, member state 

representatives) differ very widely. In many cases it is 

not possible to see how these could be harmonised 

without giving up achievements in the field of 

environmental or consumer protection. Thus pressure 

to harmonise could result in a break with regulatory 

traditions (GODT 2014, p. 411). 

Moreover, EU directives and regulations are subject to 

regular review processes and are also the subject of the 

Regulatory Fitness and Performance Programmes 

(REFIT) initiated by the Commission. These examine 

them with the aim of “reducing regulatory burdens and 

simplifying existing legislation” (European 

Commission 2015a). The possibility cannot be ruled 

out that in these processes the trade barriers cited by the 

trade partners will be discussed specifically and 

included in the evaluations on a priority basis. 

There are also areas in which rules are established 

without direct participation by the legislature (“sub-

statutory regulations”). In many areas the EU 

Commission already possesses extensive powers 

permitting it to implement current EU legislation 

without involving the Parliament (delegated legal acts 

or implementing legal acts). Furthermore, technical 

standards are already being developed – without 

participation by the legislature – at the level of 

standardisation organisations such as DIN, CEN or ISO 

with the aid of experts, especially from industry. 

43. There is nevertheless the possibility that a

party’s protective standards may in fact be weakened 

and undermined, for example if, in the course of mutual 

recognition in individual industries or sectors, market 

access is granted for goods with product and process 

standards that differ from domestic standards (mutual 

recognition and conformity testing, see items 35 and 

36)(GODT 2014, p. 411). Since the process of reaching 

a compromise on such recognition takes place in small 

groups of administrative experts, agreement is 

simplified by allowing both parties to formally retain 

their own standards, without having to conduct a 

specific discussion on their justification (STOLL and 

KRÜGER 2014, p. 11). 
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In certain sectors, therefore, mutual recognition should 

be subject to critical examination. Even if the work of 

the Regulatory Cooperation Body is to be conducted on 

a transparent and open basis, one cannot rule out the 

possibility of this not being pursued so rigorously in all 

subcommittees. Especially where experts are dealing 

with what are apparently purely technical issues such 

as verification of the comparability of non-statutory 

product requirements, there is a risk that such 

examination will be made with a technocratic approach. 

This could result in failure to address the socio-

economic factors and cultural preferences underlying 

the regulation process. It must however be stressed that 

such assessments depend heavily on the industry in 

question and the specific content.  

Mutual recognition may also create pressure on 

producers in the EU member states to reduce protective 

standards, because a higher level of protection could 

involve higher production costs, so that imported goods 

can be sold at lower prices than domestically produced 

goods. Then national producers could demand 

adjustments on the grounds of competition (DIELS and 

THORUN 2014, p. 16). For example, BUREAU et al. 

(2014, p. 49) point out that producers in the EU 

agricultural sector are worried about distortion of 

competition that could take place if customs duties 

were reduced, although the producers are confronted 

with stricter requirements (e.g. with regard to 

biotechnology, chemicals and environmental and 

animal welfare rules) than their competitors in the 

USA. This may result in demands for a “level playing 

field”. This risk is seen in the EU, and is to be prevented 

by a specific rule in the negotiating mandate 

(COUNCIL OF THE EUROPEAN UNION 2013). The 

European Parliament has also specifically demanded 

that there should be no downward harmonisation 

(European Parliament 2014). 

44. Such fears are supported by the ideas that parts

of American industry have about mutual recognition 

under TTIP. Business Europe and the US chamber of 

commerce propose that regulators and stakeholders (in 

this case primarily industry) should be entitled to 

nominate whole sectors and legal acts in individual 

sectors. These should then be evaluated to determine 

whether they can be declared generally compatible 

(U.S. CHAMBER OF COMMERCE and BUSINESS 

EUROPE 2012, p. 3). On the other hand, the major 

German industrial associations take the view that it is 

necessary to investigate whether the regulations are 

comparable in each individual case (BDI 2015b).  

Potential  for  de lays  

45. The most important influence that regulatory

cooperation can have on protection standards relates to 

the influence of the cooperation mechanisms on future 

regulations. For example, regulatory cooperation could 

be used to question trade barriers arising from future 

legal acts. Although the EU negotiating draft on 

regulatory cooperation expressly lays down that the 

consultations are not to result in any delays in law-

making processes, this is precisely what US and 

European environmental associations fear (“chilling 

effect” or “freezing effect”). The cooperation can make 

a party that is planning a new regulation feel under 

pressure to dispense with the regulation or at least to 

dispel the partner’s reservations about the planned 

regulation (CIEL 2014; GERSTETTER 2014, p. 39). 

Very early discussion of planned legal acts – as 

envisaged in the draft – can then lead to preliminary 

negotiations with the trade partner which could exert 

pressure in the early stages of the political decision 

process (MEUWESE 2009). The US consumer 

protection agency (CPSC) and the Environmental 

Protection Agency (EPA) publicly stated in June 2014 

that regulatory cooperation, especially when it involves 

the establishment of a regulatory cooperation body, can 

impede and delay the adoption of regulations designed 

to protect consumers (STAMOULIS 2014). In an 

unpublished study on TTIP, the UBA has also 

identified individual environmental sectors in which 

regulation has been delayed worldwide or in the USA 

by US industry (item 46). 

Environmentally harmful refrigerants in car air conditioning systems 

46. Fluorinated greenhouse gases have strongly adverse effects on the climate, and it is therefore necessary

to reduce such emissions (UBA 2010a). Substitution of fluorinated greenhouse gases is therefore a central element 

of the EU’s regulatory measures. These gases are primarily used as refrigerants. One of the first bans on fluorinated 

greenhouse gases was imposed by the EU in 2006 for refrigerants in car air conditioning systems. Since 2003 

Europe has given priority to developing systems that use CO2 as their refrigerant. CO2 is non-combustible, 

inexpensive and available worldwide – by contrast with the new fluorinated substitute product from US chemicals 

companies. 

Unlike Europe, the USA requires a separate authorisation for refrigerants. In 2003 the US Environmental 

Protection Agency (EPA) promised the European Commission the speedy approval of CO2 as a refrigerant for car 

systems, but did not publish this until mid-2012. In March 2011, after only three years and before the approval of 

CO2, the EPA granted approval for the fluorinated combustible US refrigerant subject to fairly moderate 

requirements. 

The approval of CO2 as a refrigerant for car air conditioning systems was delayed by the EPA for nearly a decade, 

thereby protecting economic interests of US companies. The European producers considered it would not be 

economic to introduce the innovative CO2 technology in cars as long as this was not permitted in the USA, as an 
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important lead market for cars. For many years the unclear US requirements for the use of CO2 constituted a 

considerable development risk. The rules introduced in 2012 now lay down unnecessarily strict limit values for 

the use of CO2. Compliance with these rules involves increased technical input, which further raises the cost of 

CO2 air conditioning systems. Their introduction in series production of cars has yet to take place – in favour of a 

combustible US product which is the subject of massive safety concerns (UBA 2010b; 2014; 2015a). Daimler has 

now announced its intention to introduce CO2 air conditioning systems in its deluxe segment (press release of 

20 October 2015, Safe compliance with climate objectives: Mercedes-Benz to equip first car models with CO2 air 

conditioning systems). This example illustrates the massive environmental impacts that can result from delays in 

regulation. 

Experience in connection with the adoption of the 

European REACH regulation shows that the fears 

about delays in regulation are indeed justified. The US 

government – to some extent using the text of the US 

chemical industry’s requirements – had exerted 

massive pressure against the adoption of the regulation 

(detailed description in: WAXMAN 2004; see also 

TRANS ATLANTIC CONSUMER DIALOG 2004; 

MEUWESE 2009). Since then there has been no let-up 

in the pressure on the EU to modify REACH, as shown 

by the report on technical barriers to trade by the US 

trade representative (USTR) in 2014, which states that 

the USA has raised objections to REACH at every 

meeting of the WTO’s TBT committee since 2003 

(USTR 2014, p. 70) 

Impact  assessment  

47. Similar fears are associated with the

prominent role assigned to impact assessment in the 

European Commission’s proposal for the regulatory 

chapter. Impact assessment is intended to address the 

impacts on trade and investment in particular, and to 

take account of the regulatory approach of the party to 

the agreement. The influence of a future illegal act on 

international trade and transboundary investments – 

and also on the environment – is already an issue 

covered by the EU Impact Assessment Guidelines. 

These examine whether the proposed legislation 

strengthens or weakens differences in the legal 

framework between EU companies and competitors in 

non-EU countries (European Commission 2009, p. 38). 

According to the EU draft, trade interests are to be 

taken into account in the drafting of every legal act. 

They may also be the subject of discussions with the 

trade partner. This may lead to increased pressure to 

justify future and stricter standards (KRAJEWSKI 

2014a, p. 5), especially from the point of view of cost-

benefit considerations that already play an important 

role in the USA (item 58 and THE WHITE HOUSE - 

OFFICE OF MANAGEMENT AND BUDGET 2011). 

In December 2015 the European Court of Justice 

pronounced a judgement in the case of Sweden versus 

the European Commission on failure to pass a 

delegated legal act that was intended to implement 

regulation (EU) No. 528/2012 on biocidal products. 

The court drew attention to the fact that the regulation 

on biocidal products did not provide for an impact 

assessment, and that the Commission could therefore 

not justify the belated implementation of the regulation 

on the grounds that an impact assessment was required. 

From this it can be concluded that the impact 

assessment is not an end in itself that can justify 

adopting or not adopting a legal act. 

48. Research has shown that in terms of content,

impact assessment is a very open instrument whose 

function and results depend heavily on the individual 

context (methods, analytical process, political priorities 

etc.) (RADAELLI 2005; HERTIN et al. 2009). A 

strong focus on quantitative assessments – especially 

cost-benefit analysis and compliance input – tends to 

result in short-term costs acquiring greater importance 

than long-term environmental aspects that are not 

readily quantifiable (HERTIN et al. 2009). To this 

extent there is a risk of distortion, which would result 

in failure to achieve the objective of extensive 

rationalisation of the discussion through impact 

assessment. This could lead to a “discursive shift in 

favor of economic and trade interests” (GERSTETTER 

2014, p. 35). 

3.5 Risk assessment in trade law 

49. Regulations also serve the purpose of avoiding

hazards and risks to consumers and the environment. 

Where these protected assets are concerned, the criteria 

used for risk assessment and the methods of dealing 

with scientific uncertainties are crucially important in 

regulatory cooperation. 

50. European environmental legislation is

characterised by the precautionary principle, which 

legitimates state action to avert environmental risks 

even in the face of uncertain findings (Art. 191(2)(2) 

Treaty on the Functioning of the European Union 

(TFEU)). This enables the state to provide for 

protective measures and restrictions, even if there is (as 

yet) no scientific evidence of the adverse environmental 

effects, but where there is reason for abstract concern 

on the basis of a provisional and objective scientific risk 

assessment (CALLIESS in: CALLIESS and RUFFERT 

2011, Art. 191 TFEU). In other words, the 

precautionary principle allows the state, for 

precautionary reasons, to do more than is required by 

proven risks at a particular point in time (Fig. 4). When 

applying the precautionary principle it is necessary to 

weigh up aspects of preventive environmental action 

against other concerns such as economic 

appropriateness. The measures taken must also be 

proportionate and non-discriminatory (European 

Commission 2000). 
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Figure  4  

Determination of  need for act ion and precaut ionary measures  

Source: SRU/Special Report/2011-2/Fig. 5-1

The science-based approach, which works on the basis 

of evidence, is regarded as a counter-model to the 

precautionary principle (e.g. SUNSTEIN 2005; 

MARCHANT 2001). This widely used international 

term must not be misunderstood to mean that this model 

stands for a scientific approach, whereas the 

precautionary principle has a non-scientific character. 

It is rather the case that application of the precautionary 

principle requires that “on the basis of an objective 

scientific assessment there is justifiable cause for 

concern that the potential risks for the environment and 

the health of humans and animals or plants might not 

be acceptable or might be incompatible with the high 

level of protection in the Community” (European 

Commission 2000). The difference between the two 

models consists in the way they deal with gaps in 

knowledge and in their requirements regarding 

evidence of an environmental risk. The science-based 

approach tends to leave less scope than the 

precautionary principle for regulatory decisions 

oriented to environmental protection, in cases where an 

environmental risk is not scientifically proven or not 

proven with sufficient certainty. 

51. The precautionary principle has not acquired

any great significance in world trade law. This is due 

first of all to the fact that trade agreements are naturally 

concerned with promoting international trade and not 

with protecting the environment and other public 

interests. From the point of view of world trade law, 

such concerns are merely regarded as a means of 

justifying exceptions. Whether the precautionary 

principle is taken into account depends on the extent to 

which such exceptional situations make it possible to 

take precautionary protective measures, even if they 

restrict trade. Neither has the precautionary principle 

been mentioned to date in the European Commission’s 

drafts for TTIP. 

52. However, it is not possible – at least in

international trade law – to discern any common 

interpretation of either the precautionary principle or 

the science-based approach (WEISS 2003). In WTO 

law the individual agreements of the WTO set different 

frameworks. Among other things, GATT contains 

exceptions for measures designed to manage 

exhaustible natural resources and to protect the life and 

health of humans, animals and plants and public morals 

(Art. XX a), b) and g)). These possible exceptions are 

formulated in relatively open form compared with the 

other GATT agreements (ZANDER 2010), but 

assessed differently in arbitration proceedings (cf. the 

facets of the Tuna/Dolphin-Falls case between Mexico 

and the USA: WTO 2015a).  

53. By contrast, there are more closely defined

rules in the TBT agreement, which is to be referenced 

as a direct part of the TTIP agreement (cf. Art. 2 of the 

Commission’s proposed text for the TBT chapter, 

European Commission 2015j). According to the TBT 

convention, technical rules must not restrict trade more 

than is necessary to achieve the legitimate objective 

while taking account of the risks that could arise from 

non-fulfilment (proportionality principle). Protection 

of the health or safety of humans, or of the life or health 

of animals, plants or the environment are mentioned as 

legitimate objectives. However, the technical rules are 

to be “based, among other things, on available scientific 

and technical information” (Art. 2.2 TBT agreement). 

This formulation is relevant to application of the 

precautionary principle because the latter, on a 

European interpretation, is also intended to legitimate 

measures in cases where it is not (yet) possible to 

adduce scientific evidence of a risk, but where there are 

justified indications of the existence of a risk. By 

contrast, the wording of Art. 2.2 of the TBT agreement 

is more stringent, even if the rule can be generally held 

to offer scope for precautionary measures (ZANDER 

2010). 

54. By contrast, much more restrictive rules are

found in the SPS agreement, which regulates the 

admissibility of measures in the field of agricultural 

goods and food and therefore directly affects 

environmental, health and consumer protection. 

According to a reference in Art. 3 of the Commission’s 
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draft text for the SPS chapter, the SPS agreement is to 

be “confirmed” in TTIP (European Commission 

2015i). This is presumably to be interpreted as meaning 

that the rules of the SPS agreement are to be 

authoritative for TTIP. According to the SPS 

agreement, trade restricting measures are to be based 

primarily on the existing international standards, rules 

and recommendations, for example the work of the 

Codex Alimentarius Commission of FAO/WHO and 

the World Organisation for Animal Health. Where 

these bodies have not made any specific 

recommendations, measures under Art. 2 (2) and Art. 5 

(1-3) of the SPS agreement must be based on a 

scientific foundation. If the scientific findings are still 

not sufficient, Art. 5.7 of the SPS agreement merely 

permits the taking of temporary measures. The rules in 

the SPS convention could therefore be described as the 

weakest version of the precautionary idea.  

The requirements of the SPS agreement have in the past 

led to conflicts between the EU on the one hand and 

Canada or the USA on the other which were concerned 

with the application of the precautionary principle. In 

the case of hormone fattening of calves, the relevant EU 

bans in relation to some of the hormonal substances in 

question were regarded as unjustified, because the 

panel was of the opinion that they could not be 

sufficiently substantiated by scientific findings (cf. Box 

labelled hormone meat case). The EU decided not to 

opt for justifying the requirements as provisional 

measures under the SPS convention and attempted 

instead – albeit unsuccessfully – to justify its measures 

in terms of an international precautionary principle 

(WTO 2009). The precautionary principle also played 

a role in the WTO decision on the European genetic 

engineering regulation. The EU failed in its attempt to 

invoke the precautionary provision of the Cartagena 

Protocol on biological safety (WTO 2008), in order to 

take steps going beyond the temporarily permitted 

measures of Art. 5.7 of the SPS agreement.  

Art. 2 of the Commission’s proposed text for the SPS 

Chapter in TTIP states that the parties’ regulatory 

systems including risk assessment and risk 

management are to be “respected” (Art. 2 (1) SPS 

chapter). It is however unclear how such a general 

provision is to provide an effective counter-weight to 

the special risk assessment provisions under the model 

of the WTO SPS agreement. 

55. The concept of precautions is not mentioned 

either in the Commission’s draft of the chapter on 

regulatory cooperation. This merely states that the 

parties will pursue a high level of protection for the 

environment, health, safety and for animals and plants 

(Art. 1 (1) a.). Moreover, a note to Art. 1 states that the 

rules of the regulatory chapter are not to be interpreted 

or applied in a way that would oblige a party to modify 

its fundamental regulatory principles, and here it 

specifically mentions risk assessment and risk 

management (Footnote 2 to Art. 1 of the draft). At the 

same time the (European) draft displays a more 

science-based approach in many places. For example, 

it makes reference to the OECD recommendations on 

regulatory policy (Recommendation of the Council on 

Regulatory Policy and Governance in Art. 1 (4) 

regulatory chapter). This places the focus very strongly 

on the effectiveness of regulatory measures, cost-

benefit assessments and risk assessments (cf. 

Recommendations 1, 4, 5 and 9 in OECD 2012). In the 

context of rule assessment under Art. 7 of the 

regulatory chapter, the main focus for the required legal 

impact assessment is on the impacts on trade and 

investment and the exchange of information on 

evidence and data. Information is also to be exchanged 

on methods and economic assumptions in the analysis 

of regulatory policy (Art. 7 (3) b). However, the 

Commission’s statement that the precautionary 

principle is not affected by the regulatory chapter is not 

supported by the text of the EU proposal (European 

Commission 2015d). 

56. The EU Commission’s revised proposal for 

the sustainability chapter, introduced into the 

negotiations in November 2015, uses the term 

“precautionary approaches” as equivalent to the risk-

based approach in the context of occupational safety 

(Art. 4 (2) a): […] and promotion of a preventative 

safety and health culture and the adoption of risk-based 

and precautionary approaches“) (European 

Commission 2015f). Similarly, the terms are used side-

by-side in the draft text of Art. 18 on transparency and 

public participation (“take account of relevant scientific 

and technical information and international standards, 

guidelines or recommendations if they exist, including 

on risk management and precautionary approaches”). 

This is evidently intended to avoid a situation where 

one approach takes priority over the other. 

3.6 Excursus: The precautionary principle in 

US law 

57. Although TTIP does not by any means result 

in the norms of US law being directly and generally 

applicable or required to be recognised in the EU, the 

allegedly lower “US Standards” play a central role in 

the public debate. However, the legal position is in fact 

less clear than the frequently simplified descriptions of 

the situation suggest. Unlike the law of the European 

Union (item 50), US law does not have any overriding 

precautionary principle in the field of environmental 

legislation. The lack of such a principle may be due to 

the fact that the USA has a very strict law of damages 

with very high penalties, which means one can expect 

that in their own interests, companies will not place any 

risky products on the market (RENN and ELLIOTT 

2011). Moreover, US law generally has fewer 

overriding legal principles than European law. For this 

reason a contractual precautionary principle could be 

interpreted differently in the USA than in Europe, in 

other words as written and strictly applicable law, 

whereas in Europe it tends to have the character of an 

objective that must be weighed against other aspects 

(WIENER and ROGERS 2002).  
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58. Even if the precautionary principle is not 

codified, the value judgements it embodies are 

nevertheless taken into account in legislation in the 

USA. In fact the opinion is frequently found in the 

literature that the precautionary approach first arose in 

the USA in the 1970s, where it was applied even more 

ambitiously than in Europe into the 1980s (LÖFSTEDT 

2003; ASHFORD 2007; VOGEL 2012). Subsequently, 

however, court practice and the changed political 

environment considerably restricted the scope for 

precautionary considerations. Whereas up to that time 

requirements for assessing a potential environmental 

risk had often been non-existent or unclear, the risk 

assessment process was now formalised and 

systematised by means of detailed sets of rules 

(ZANDER 2010). This applies not only to scientific 

risk assessment but also to risk management and cost 

benefit analyses. These procedural requirements are of 

great importance in regulatory decisions in the USA. 

Many observers consider it an advantage that the 

formalised assessment procedures make the decision 

process more efficient and predictable and permit 

uniform application of the law (ZANDER 2010; 

MARCHANT 2001). However, there are objections to 

the instrument of cost benefit analysis in particular on 

the grounds that it leads to distorted assessments and 

hence to unreliable results (ASHFORD 2007, p. 41; 

SATERSON 2011; SADELEER 2007). The monetary 

quantification and the positive and negative effects of a 

possible regulatory decision, especially on potential 

environmental damage of which the nature and extent 

are still unknown and which frequently takes effect 

over a long period, depends on a large number of 

assumptions and parameters. Critics like ASHFORD 

see a risk that the long-term benefits of an intact 

environment may not be given suitable weight and may 

be “set off” against the expected economic gains 

(ASHFORD 2007). 

59. On balance, the literature takes the view that 

the US approach is more like the science-based 

approach that predominates in world trade law (e.g. 

SUNSTEIN 2005; MARCHANT 2001)). A striking 

example of this regulatory philosophy is found in US 

chemicals law, and especially in the way it deals with 

chemicals already on the market (i.e. not newly 

developed by the companies). Under the Toxic 

Substances Control Act (TSCA), the US environmental 

agency has the burden of proof that such chemicals 

present a risk to human health or the environment and 

that a specific chemical therefore has to be prohibited. 

In practice this procedural requirement, which tends to 

be interpreted strictly by court practice (RENN and 

ELLIOTT 2011), also constitutes a very high barrier 

because the environmental agency frequently does not 

have the necessary data for scientific evidence and 

cannot readily require companies to collect the relevant 

data. For this reason the TSCA is largely criticised in 

the literature as being insufficient (U.S. 

GOVERNMENT ACCOUNTABILITY OFFICE 

2007; KASS 2014; RENN and ELLIOTT 2011). By 

contrast, the EU chemicals regulation REACH, which 

is based on the precautionary principle, basically 

requires the manufacturer or the importing company to 

prove the substance is safe so that it can be put on the 

market. To a much greater extent than under the TSCA, 

companies are required to collect the necessary data 

and if necessary to supplement them (U.S. 

GOVERNMENT ACCOUNTABILITY OFFICE 

2007). 

60. However, the literature has varying views on 

whether this different significance of the precautionary 

approach has the general consequence that less 

stringent environmental protection provisions apply in 

the USA than in Europe. In fact, some take the view 

that precautions and risk minimisation are of greater 

importance in the EU today than in the USA (VOGEL 

2012; ASHFORD 2007; LÖFSTEDT 2003). Examples 

include the different treatment of genetically modified 

plants (CANTLEY and LEX 2011), the partial lack of 

testing of food additives in the USA (MAGNUSON 

et al. 2013) or the restrictive approval in Europe of 

performance-improving hormones in livestock farming 

(GRAY et al. 2011) (see example in item 27). 

Other authors dispute the idea that the precautionary 

approach is generally applied more strictly in the EU 

than in the USA (ZANDER 2010; WIENER 2011, who 

however uses a very broad interpretation of the 

precautionary concept and includes anti-terrorism and 

anti-smoking legislation). There can also be no doubt 

that the EU does not apply the precautionary principle 

to all environmental risks with the same coherence 

(very critical, LÖFSTEDT 2014; “arbitrary 

application”: ZANDER 2010, p. 146-148). According 

to this view, different regulatory decisions are primarily 

induced by the situation and are to a lesser extent 

consequences of different legal systems. Above all, the 

decisive factors are said to be the economic impacts of 

a decision, the availability of alternatives, and social 

sensitivities. For example, FREESTONE describes 

how the USA has pursued the precautionary approach 

in international fisheries agreements much more 

ambitiously than the EU, which has taken into 

consideration the interests of its fishing fleet and the 

economic importance of maritime fisheries 

(FREESTONE 2011). As an example of how different 

social perceptions of risks are reflected in different 

protective standards, WALSH (2011) cites the 

regulation of automobile exhaust emissions. For 

example, public attention in the USA was focused 

earlier than in Europe on the health risks of road traffic 

emissions (lead, carbon monoxide, hydrocarbons, 

oxides of nitrogen and particulates). To combat these, 

stricter emission limits were introduced there than in 

the EU, and in some cases these still apply today. 

Conversely, from the 1990s onwards the European 

public and the EU focused greater attention on the 

threat of climate change, which resulted in much 

stricter technical standards for vehicle CO2 emissions 

than in the USA (WALSH 2011).  

61. On balance, therefore, it is not possible to say 

that the USA does not take any precautionary 
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considerations into account in risk regulation or that the 

EU imposes generally stricter environmental standards. 

In some regulatory areas, however, one side does in fact 

take a more precautionary approach than the other. On 

both sides of the Atlantic it is possible that even 

scientifically identified risks are not addressed by 

regulations. 

3.7 Sustainability chapter 

62. Most free-trade agreements negotiated in the 

last 20 years include a sustainability or environmental 

protection chapter. This is true of the US free-trade 

agreements since the side agreement to the North 

American Free Trade Agreement (NAFTA). The EU 

first included such a chapter in the agreement with 

Tunisia which entered into force in 1995 (superseded 

by the Euro-Mediterranean Partnership Agreement 

with Tunisia).  

On 6 November 2015 the European Commission 

published a proposed text for the planned sustainability 

chapter (European Commission 2015f), which was the 

subject of the round of negotiations with the USA in 

October 2015. This sets out the EU’s ideas on the 

structure of the chapter and the main points it wants the 

chapter to include. October saw the presentation of the 

new trade strategy (European Commission 2015k), 

which makes reference to the 2030 Agenda for 

Sustainable Development (United Nations - General 

Assembly 2015).  

The sustainability chapter is primarily concerned with 

occupational safety and environmental protection. The 

chapter begins with references to overriding principles. 

Art. 2 of the EU draft explains the objectives of the 

sustainability chapter. These are far-reaching and 

include: 

– Strengthening the positive contribution of the 

sustainability chapter to TTIP, 

– Confirming the parties’ occupational safety and 

environmental protection objectives in the context 

of more liberalised, more open and transparent trade 

and investment relations, 

– Formulating and implementing policies that 

contribute to achieving the sustainable development 

goals adopted by the UN in October 2015, 

– Fostering dialogue and cooperation between the 

parties with regard to environmental protection and 

occupational safety issues that are relevant to trade 

and investment protection – in relation to third 

countries as well.  

Art. 3 stresses the parties’ right to determine and pursue 

their own sustainability objectives. The parties’ right to 

regulate the level of their environmental protection and 

occupational safety is not to be restricted by TTIP, but 

is to be exercised in coordination with the relevant 

international occupational safety and environmental 

protection agreements. 

The precautionary approach is mentioned in two places 

in the text, but not explicitly in connection with 

environmental protection. There is no mention of a 

precautionary principle. Art. 10 of the EU proposal for 

the sustainability chapter emphasises the importance of 

multilateral environmental agreements. Moreover, the 

parties are to undertake to ensure effective 

implementation of their national environmental 

protection provisions. The draft places a focus on 

multilateral environmental agreements (Art. 10 of the 

draft). Art. 11 relates to biological diversity, Art. 12 to 

CITES and Art. 13 to sustainable timber production. 

Separate articles are also devoted to sustainable 

fisheries policy and to chemicals and waste. Art. 16 is 

generally concerned with the interaction of 

environment and trade. Art. 20 underlines the 

importance of Corporate Social Responsibility (CSR). 

Unlike the previous draft, it no longer mentions climate 

change or the Montreal Protocol and renewable energy. 

Neither does the EU draft of the sustainability chapter 

address the specific critical issues of the relationship 

between global trade and environmental protection or 

the admissibility of trade restrictions for non-certified 

tropical timber or the inclusion of air traffic in 

emissions trading. 

It is an open question whether bilateral exchange of 

information on sustainability issues will form an 

integral part of regulatory cooperation, because the EU 

does not want this to be subject to the “regular” 

mechanisms for inter-governmental dispute resolution 

and there are no explicit rules for its integration in 

regulatory cooperation. At present, the EU draft of the 

sustainability chapter does not contain any explicit 

rules for state-to-state dispute settlement (European 

Commission 2015f). The USA and the EU traditionally 

pursue different approaches to implementing 

sustainability chapters. Whereas the USA takes an 

approach based on sanctions, the EU relies on an 

independent procedure which constitutes a separate 

arbitration mechanism. One argument in favour of this 

procedure is the fact that it is capable of specifically 

taking up qualitative issues relating to the 

implementation of occupational safety and 

environmental protection provisions. The EU believes 

that a dialogue – backed up by an ad hoc arbitration 

mechanism and linked with public review – is more 

likely to achieve progress on social and environmental 

issues. The USA, by contrast, takes the view that these 

obligations should also be backed up by sanctions. One 

argument against this is the fact that the draft of the 

sustainability chapter contains hardly any provisions 

that might form the basis for legal action. An argument 

in favour, on the other hand, is the fact that this is the 

only way of implementing the dovetailing of 

environmental protection and labour provisions with 

the trade and occupational safety principles that are set 

out in Art. 2 and 3. 

3.8 Principle of democracy 

63. Today the majority opinion is that TTIP will 

be a “mixed agreement” (Deutscher Bundestag 2014a, 
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p. 8; DE GUCHT 2014; TREIER and WERNICKE 

2015; RATHKE 2014; similarly for CETA: MAYER 

2014; FISCHER-LESCANO and HORST 2014; but 

see HOFFMEISTER 2015, p. 54 ff.; for TTIP see also 

STOLL et al. 2016). This means that the agreement also 

concerns subject matter for which the EU has no 

competence or no exclusive competence (cf. 

investigation for CETA in MAYER 2014). To this 

extent, TTIP would interfere with the competence of 

the member states (MAYER and ERMES 2014). For 

this reason, the entry into force of TTIP will probably 

require that not only the European Parliament, but also 

nearly all national parliaments of the member states 

(excluding Malta) ratify the agreement where this is 

required by their national constitutions (see Fig. 5). 

An issue that needs to separate consideration is how the 

future regulatory cooperation after completion of the 

ratification process fits into the institutional structure of 

the EU, and whether and when there is a need for liai-

son with the European Parliament as the democratically 

elected representation of the people. It is also unclear 

how the member states can be suitably involved in the 

case of issues that fall within their competence. These 

questions are not the subject of the TTIP agreement 

itself, because they relate to the process of consensus 

building within the EU. 

 

Figure  5  

Inst itut ions involved in  the creat ion of  TTIP  

 

Source: Spiegel online 2015 
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Democrat ic  legit imat ion at  the EU leve l  

64. The principle of democracy does not rule out 

from the start the possibility of delegating decision-

making powers to international bodies in the context of 

international cooperation. Neither is it unusual for the 

body mandated to take external action to be given a 

certain latitude in the further application of the final 

agreement in the interests of an effective foreign policy 

(CALLIESS 2006, margin note 48).  

For example, EU law does not provide for any involve-

ment of the European Parliament for external action in 

international-law bodies following conclusion of the 

individual agreement, with the exception of infor-

mation requirements (cf. Art. 218 (9) and (10) TFEU). 

In fact, it is the Council of Ministers alone (consisting 

of representatives of the governments of the member 

states) that lays down the positions and the voting be-

haviour of the EU in the international-law bodies. 

However, there are two aspects of the planned agree-

ment that must be viewed in a critical light: firstly, the 

democratic consensus-building process in its creation, 

and secondly the possibilities of further development 

that are laid down in the agreement. 

Admittedly the European Parliament has to give its 

approval in the process of ratifying TTIP, as do nearly 

all national parliaments because it is a mixed agree-

ment. But the parliaments can only approve or reject the 

agreement as a whole (cf. CALLIESS 2006, margin 

note 30). In view of this, there is a democracy problem 

in the fact that the parliaments only have extremely 

restricted access to information about the course of the 

negotiations on the agreement (LÜBBE-WOLFF 

2016). This applies in particular to the negotiating 

positions of the US government. In the meantime the 

Commission is now publishing its own negotiating 

goals and text proposals. Apart from this, however, 

negotiating documents are only made available to the 

parliaments under restrictive conditions which rule out 

a detailed and comprehensive assessment and only with 

the proviso that they are to be treated in confidence. As 

a result they cannot be made the subject of public 

discussion. Parliaments and the public have no oppor-

tunity to gain a timely and comprehensive picture of the 

complexities of the extremely extensive agreement and 

hence to arrive at a reasonably reliable assessment of 

the risks involved. This lack of transparency is claimed 

to be “incompatible with democracy” (LÜBBE-

WOLFF 2016). 

The limited involvement of the European Parliament is 

also to be seen in a critical light because TTIP is 

designed as a living agreement and can as such be ex-

tended by further decisions. It is therefore doubtful 

whether a single vote in the European Parliament can 

represent a sufficiently democratic legitimation. This 

depends on the design of future regulatory cooperation 

and the specific subject matter of the relevant regula-

tions, and also the scope of the decisions (for a detailed 

treatment, cf. STOLL et al. 2016). Basically there are 

no plans for the TTIP agreement to modify the legis-

lation procedures, especially the requirements it con-

tains for participation and approval by the European 

Parliament. The situation would only be different if the 

bodies provided for in TTIP took decisions on regula-

tory issues which were binding on the parties. The same 

applies to conceivable powers to amend annexes, 

appendices, protocols and explanatory notes to the 

agreement. 

3.9 Participation and civil society 

65. The European Commission envisages that 

non-governmental actors should also be involved in the 

regulatory cooperation process. Art. 15 of the regula-

tory chapter sets out rules for the participation of stake-

holders in the work of the Regulatory Cooperation 

Body. It provides that stakeholders shall have the 

opportunity to take part in a meeting at least once a 

year. To date the drafts merely envisage that the briefly 

mentioned “Civil Society Contact Group” is to be 

involved in preparing these meetings. This is to ensure 

balanced participation of representatives of industry, 

consumers, the health sector, trade unions, environ-

mental associations and other public stakeholders. The 

Commission’s position paper on the chapter on trade 

and sustainable development also includes some very 

general statements on the involvement of civil society. 

Stakeholders are to have the opportunity to make con-

tributions to the Regulatory Cooperation Body and in 

the relevant sectoral working groups. The parties must 

address any concrete proposals in writing and make the 

answers public.  

66. A positive aspect by comparison with CETA 

is the fact that the participation of civil society is not 

confined to the sustainability chapter, but is a central 

aspect of regulatory cooperation. However, meeting 

once a year cannot be sufficient to ensure continuous 

involvement of public interests. It must also be noted 

that formal equal representation of stakeholders can 

also result in unequal representation of interests, for 

example if the industry representatives possess consid-

erably more resources for preparing and supporting 

their proposals and concerns. Effective participation of 

public interests presupposes that the representatives of 

these interests have the capacity necessary to familiar-

ise themselves with the sector specific issues and main-

tain an overview of the bodies and processes. Otherwise 

the problem of a potential “overweight” of resource-

rich lobby groups, which is already relevant at EU 

level, could also become established in the further 

development of participation models in free-trade 

agreements (GÖTT 2015).  

67. The regulatory chapter also relates to the 

participation of non-governmental actors in the 

legislative activities of the parties that is in any case 

envisaged in the EU and the USA. Art. 6 of the 

regulatory chapter provides that any interested natural 

or juridical person (i.e. including one of the parties) 

must have the opportunity to express its views on 

planned regulations during the consultation process. 
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Such views are to be taken into account by the parties. 

A footnote explains that this does not mean that 

proposals have to be implemented. Where possible, 

electronic means of communication are to be used for 

the participation process. As far as the basic approach 

is concerned, the proposed involvement must be 

regarded in a positive light, especially the requirement 

that replies to stakeholders’ submissions are to be made 

in writing. 

3.10 Summary 

68. By means of regulatory cooperation, TTIP is 

to increase the depth of cooperation between the EU 

and the USA on regulatory issues. Whereas the advo-

cates of TTIP hope that this will bring considerable eco-

nomic benefits, critics of the agreement do not expect 

the economic benefits to be very great. While studies 

come to the conclusion that greater transatlantic trade 

can on the whole be expected to yield moderate positive 

welfare effects, the study findings depend heavily on 

the choice of models and basic assumptions. Since it is 

not clear what depth of liberalisation can be achieved 

in the various sectors, the scale of the effects is highly 

uncertain. There has not yet been any adequate investi-

gation of distribution effects. There are indications that 

bilateral liberalisation would result in both winners and 

losers, not only in the USA and the EU but also in third 

countries. 

The extent to which TTIP will in fact result in harmo-

nisation of regulations is still an open question. There 

are differences in the stringency of regulation of sectors 

of environmental relevance (e.g. food, chemicals and 

cosmetics) in the USA and the EU. As a result, adverse 

environmental impacts can only be avoided if harmoni-

sation takes place at a high level. This is true in 

particular where it is proposed in future to introduce 

new laws or measures to protect the environment which 

run contrary to individual economic interests. Sub-

statutory regulations and private sector standardisation 

such as ISO standards may also be of considerable 

environmental relevance. The example of manipulated 

vehicle emissions of nitrogen oxides shows how im-

portant even the apparently technical issue of effective 

verification of exhaust emissions can be for environ-

mental protection. 

Also relevant from an environmental point of view are 

the criteria used to assess risks and deal with scientific 

uncertainties. The precautionary principle embodied in 

German and European law is not found in this form 

either in US or international trade law, where precau-

tionary measures are only permitted to a limited extent. 

The precautionary principle should therefore be 

expressly embodied in TTIP. 

The planned sustainability chapter ignores important 

areas such as climate change mitigation. Furthermore, 

in the opinion of the European Commission the provi-

sions of this chapter should not – like the rest of the 

agreement – be subject to state-to-state arbitration, 

which would make their legal enforcement impossible. 

Since it is assumed that TTIP will be a “mixed agree-

ment”, it will have to be ratified not only by the Euro-

pean Parliament but also by the great majority of 

national parliaments. However, the parliaments and the 

public have no opportunity to gain a comprehensive 

and timely picture of the complexities of the extremely 

extensive agreement and hence arrive at a reasonably 

reliable assessment of the risks involved. This lack of 

transparency is a democratic deficit. 

4 Investment protection and settlement 

of investor-state disputes 

69. The controversial aspects of the TTIP agree-

ment include the planned regulations on investment 

protection and investor-state dispute settlement (ISDS). 

Whereas regulatory cooperation is concerned with 

making regulations more compatible, the objection to 

investor-state dispute settlement is that, even if no har-

monisation takes place, investors could take legal 

action if their investments were adversely affected by a 

state regulation. From an environmental point of view, 

investment protection is therefore criticised on the 

grounds that it could result in environmental regulation 

being sanctioned by high compensation payments or 

not even passed in the first place (“regulatory chill”). In 

exceptional cases, decisions serving the interests of 

environmental protection could even be rescinded (e.g. 

in the course of a compromise settlement, see item 82). 

In summer 2014 the European Commission, in view of 

public criticism, initially held a public consultation on 

investment protection in TTIP (European Commission 

2015c). In the mid-September 2015 it decided to “break 

new ground” and presented a proposal for the establish-

ment of a TTIP investment court (European Commis-

sion 2015b, referred to below as: Commission draft). 

The proposal, which was initially discussed within the 

EU, relates both to the material rules for investment 

protection and also to the procedure (the bans on dis-

crimination are contained in a separate document). 

Function of investment  protec tion  

70. It is not new for agreements under inter-

national law to be made with the aim of protecting 

foreign investments, in order to ensure a stable invest-

ment environment and thereby attract foreign 

investment. The first agreement of this kind was 

concluded in 1959 between Germany and Pakistan. In 

the course of increasing economic globalisation the 

number of bilateral investment protection agreements 

has since grown considerably (ELKINS et al. 2006, 

p. 843). With the exception of Ireland, all EU states 

have made such agreements – to date the total is more 

than 1,300 (European Commission 2014b, p. 10), 

including 129 for Germany alone (BMWi 2014). How-

ever, the classic case is that of investment protection 

agreements between capital-exporting industrial 

countries and capital-importing developing countries. 

Accordingly, the USA has only signed agreements with 

the East European states in the EU. Germany has made 

14 investment promotion and protection agreements 

with other member states of the EU (“Intra-EU-BITs”). 
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In the whole of the EU there are 190 such investment 

protection agreements between member states (TIETJE 

2011, p. 6). Today the European Commission takes the 

view that the member states should not sign investment 

protection agreements with each other and that the 

existing agreements should be cancelled. It has also 

expressed this view in its accession as Amicus Curiae 

to the Vattenfall I case ARB 12/12. (Deutscher Bundes-

tag 2014b, p. 1). This aspect cannot be explored in 

greater detail here, however. 

71. Investor-state dispute settlement offers an 

additional, private-sector litigation facility in addition 

to classic arbitration between the (state) parties of the 

kind practised in the WTO. The foreign investor has the 

possibility of appealing to an arbitration tribunal if it 

believes that the host country has violated the material 

protection standards set out in the investment protec-

tion agreement. This offers the investor a legal 

protection mechanism – (as a rule) in addition to the 

relevant national law – which gives it a privileged 

position in relation to domestic investors (KRAJEW-

SKI 2015b, p. 1). This is unusual in international law, 

where private individuals generally have no oppor-

tunity to take legal action against states (with the 

exception of actions for compliance with human rights, 

e.g. individual action under Art. 34 ECHR before the 

European Court of Human Rights). In the case of vio-

lations by foreign states, private individuals usually 

have to rely on the litigation facilities under local law 

or on diplomatic protection by their home country. 

Investor-state dispute settlement was originally created 

to depoliticise investment disputes and provide the 

investor with an independent and neutral forum in a 

process over which the parties have considerable con-

trol through the nomination of arbitrators (UNCTAD 

2013b, p. 2). Whereas in the past the focus was more 

on the protection against arbitrary expropriation of 

investors, today an increasing number of cases are con-

cerned with changes in the legal framework. 

72. As a rule the investor can only sue for 

damages, unlike proceedings before national courts. 

The investor cannot however demand cancellation of 

the state measure at issue. To date, the arbitration pro-

ceedings have been decided by ad-hoc arbitration tribu-

nals, to which three legal experts are appointed. These 

decide in the first and final instance, because there is no 

appellate body in these proceedings. The number of 

investor-state settlement proceedings has increased 

sharply in recent years, and it is only in the last 15 years 

that it has acquired considerable importance (ICSID 

2014; see Fig. 6) 

 

Figure  6  

Absolute number of  act ions registered by ICSID, by years  

 

Source: ICSID 2016

Posit ions on investment protec tion  

73. The advocates of investment protection in 

TTIP take the view that a free-trade agreement without 

an effective dispute settlement mechanism is worthless, 

especially in relation to investment protection, because 

otherwise the material rules cannot be enforced in prac-

tice (BDI 2014a; GRIEBEL 2014; arguments for and 

against: ZHAN 2015). This is particularly true because 

the provisions of the agreement (as international law) 

are not directly applicable in every country. Advocates 

point out that the arbitration process can only be as 
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good as the provisions of the agreement, i.e. the mate-

rial law that is to be applied (GRIEBEL 2014). It is 

therefore of paramount importance to formulate the 

generalised investment protection provisions more 

precisely, to avoid the problem of very wide scope for 

interpretation. 

Another argument advanced in favour of investment 

protection is that even rule-of-law systems such as that 

in the USA would not be immune to discrimination of 

investors (MALMSTRÖM 2015; KUIJPER 2014). The 

opportunity to take legal action is claimed to safeguard 

small and medium enterprises in Europe, especially 

since it is already mainly European companies that 

have gone to court (VCI 2014).  

74. Nevertheless, even advocates of investment 

protection regulations emphasise the weaknesses of the 

existing system. In their opinion, it is precisely for this 

reason that a modern investment protection regulation 

in TTIP offers an opportunity to reform the interna-

tional investor-state arbitration clauses (GRIEBEL 

2014; VOß 2014) and is thus capable of establishing 

better standards worldwide (BUNGENBERG 2012; 

HOFFMEISTER). Concrete proposals for this have 

been presented by the BDI and the DIHK (BDI 2014a; 

HINDELANG and WERNICKE 2015). From a strate-

gic point of view, it should be borne in mind that in 

negotiations on investment protection agreements with 

states not based on the rule of law (e.g. China) it will in 

future not be credible to insist on the necessary ISDS if 

there is no corresponding regulation in the agreement 

between the USA and the EU (GLOBAL POLITICS 

07.06.2015). It is also pointed out that new investment 

protection regulations in TTIP are desirable for politi-

cal reasons, since several East European member states 

would otherwise continue to be bound by the status 

quo, which is less favourable than TTIP (VOß 2014, 

p. 4). 

75. By contrast, critics regard the investor-state 

arbitration rules as superfluous in agreements between 

states with a developed and impartial legal system 

(MEUNIER and MORIN 2015). Their argument is that 

legal action is increasingly being aimed at laws which 

have been passed democratically, in the public interest 

and in accordance with national law (EBERHARDT 

2014). On this view it is not necessarily the actions 

themselves that are dangerous, but the considerable 

potential financial threat they represent (see above for 

the similar discussion on regulatory cooperation, 

item 41). This potential can discourage states from 

making public interest oriented regulations if the latter 

reduce the value of an investment and could therefore 

prompt an investor to take legal action (KRAJEWSKI 

2014d). Seen in this light, the possibility of litigation 

constitutes an encroachment on the regulatory au-

tonomy of the states (GERSTETTER and MEYER-

OHLENDORF 2013). 

76. Furthermore, critics warn that investment pro-

tection rules can present a threat to public finance 

owing to the threat of actions for very high damages. A 

frequently quoted example is the action brought against 

the German government by the Swedish energy group 

Vattenfall AB because of the cancellation of the oper-

ating life extensions for nuclear power plants (not yet 

decided), in which the sum demanded is said to be €4.7 

billion EUR (regarding the confidentiality of the pro-

ceedings cf. Deutscher Bundestag 2015). By the begin-

ning of March 2015, the cost of the proceedings to the 

federal budget had already reached approximately 4.1 

million EUR, mainly for attorneys’ fees (BMWi 

2015a). A qualitative study for the British government 

revealed that an EU-US investment protection agree-

ment with ISDS would hardly bring any economic or 

political advantages for the United Kingdom, but would 

result in considerable economic and political costs 

(POULSEN et al. 2013). Unlike the umbrella associa-

tions BDI, German Chamber of Industry and Com-

merce (DIHK) and the German Confederation of 

Skilled Crafts (ZdH), some German SMEs object to the 

planned investment protection because small and 

medium companies have neither the financial resources 

nor the time to engage in lengthy arbitration proceed-

ings (BVMW 2014). Another objection is that the arbi-

tration system circumvents the national legal system 

without itself providing processes based on the rule of 

law. Aspects cited in this connection include in 

particular the insufficient democratic legitimation of 

the choice of arbitrators, the lack of an appellate body 

and the non-public nature of the proceedings 

(section 4.2).  

77. Even some advocates tend to favour a multi-

lateral approach and suggest deleting the investment 

protection chapter from TTIP (GRIEBEL 2014). The 

fact that even the USA and Australia, in their free-trade 

agreement dating from 2004, dispensed with an inves-

tor-state arbitration system (KLEINHEISTERKAMP 

2014) shows that a bilateral free-trade agreement with-

out ISDS is by no means unusual, even if the Trans-

pacific Trade Partnership (TPP), to which the USA and 

Australia are parties, does provide for ISDS. 

4.1 Substantive investment protection 

regulations 

78. In the past, substantive provisions in invest-

ment protection agreements made by Germany have 

been formulated in very open and general terms and 

have been subject to broad interpretation by arbitration 

tribunals (KRAJEWSKI 2014b, p. 7). A different situ-

ation has applied to US investment protection agree-

ments (cf. the USA’s model investment protection 

agreement: U.S. DEPARTMENT OF STATE 2012). 

Investment protection agreements regularly contain 

standard clauses designed to ensure adequate protection 

for investments by a foreign investor. These substantive 

aspects of investment protection comprise in particular 

the scale of investment protection, which is determined 

above all by the definition of the terms “investment” 

and “investor”, the formulation of the provisions on 

most-favoured-nation treatment and on fair and equi-

table treatment, the definition of direct and indirect 

expropriation, and the right to regulate. There follows a 

brief discussion of (only) three of the provisions that 



28 

are particularly relevant from an environmental point of 

view: the clause on fair and equitable treatment, the 

expropriation clause and the “right to regulate” (which 

is self-evident under international law). Whereas there 

are differences between the reasons given, experts are 

largely agreed that arbitration tribunals have so far not 

been very successful in taking adequate account of pub-

lic interests when interpreting provisions in investment 

protection agreements (HINDELANG 2014, p. 73 with 

extensive references). 

4.1.1 Fair and equitable treatment 

and the “right to regulate” 

79. The requirement that an investor is to be ac-

corded fair and equitable treatment would on the face 

of it seem self-evident and is found in practically all in-

vestment protection agreements. The clause is invoked 

in the majority of arbitration cases. From an environ-

mental point of view it is problematical, largely because 

arbitration tribunals have frequently given it a very 

broad interpretation in the past (BRONFMAN 2006, 

p. 678) and have seen it as covering a broad spectrum 

of legitimate expectations on the part of the investor 

(HIRSCH 2011). These expectations may relate to the 

legal environment or to specific promises by officials. 

80. One example of a definition of the term “fair 

and equitable treatment” by an arbitration tribunal is the 

case of Tecmed versus Mexico, which was concerned 

with the operation of a landfill site for special waste. 

The arbitration tribunal found that the host state must 

treat the investor in a way that is consistent, unambigu-

ous and totally transparent, so that the investor is aware 

from the outset of all rules and regulations relating to 

its investments (Tecmed v. Mexico, ICSID Case No. 

ARB (AF)/00/02, 29 May 2003, Section 154; similarly 

LG&E Energy v Argentina, ICSID Case No ARB/02/1, 

3 October 2006, Section 131). In this case the subse-

quent withdrawal of a licence on environmental 

grounds was adjudged to be a violation of the invest-

ment protection agreement. Thus the clause can be 

problematical in relation to increases in the stringency 

of environmental protection regulations, and also if a 

promise made to an investor in connection with a li-

cence is retracted for environmental reasons. 

Even if the formulation of the clause is more precise 

and arbitration tribunals have in many cases strength-

ened the right to regulate (overview of decisions in in-

vestor-state arbitration proceedings, e.g. in DOUGLAS 

2009, with further references; overview of cases with 

German involvement in: INTERNATIONAL IN-

VESTMENT LAW CENTRE COLOGNE 2015), this 

particular decision has in many cases been cited as a 

precedent (DOUGLAS 2006, p. 27-28). 

81. The case also illustrates the tensions and con-

straints under which such cases are decided. On the one 

hand, the investor has from a purely economic point of 

view a legitimate interest in being able to rely on prom-

ises by the state. On the other hand, there is the interest 

of a democratically legitimated institution (e.g. the gov-

ernment) that is seeking to review or modify political 

decisions. The question of how a suitable balance be-

tween these interests can be reached is not something 

that should be decided on a one-sided basis at the ex-

pense of governmental (and hence usually public) in-

terests. For example, the investor can reasonably be ex-

pected to ensure that the state institution making the 

promise is acting within its sphere of competence and 

that the promise is in accordance with national law. 

 

Moorburg – easing of environmental protection requirements for the benefit of the investor? 

82. The Vattenfall I case, which was concerned with the authorisation of a coal-fired power plant applied for 

by Vattenfall in Hamburg-Moorburg, makes it clear that the arbitration proceedings are also problematical because 

material investment protection law permits companies in certain circumstances to invoke promises that should not 

have been relied on under national law. 

In this case the Swedish company objected to the fact that the final authorisation of a coal-fired power plant in 

Hamburg-Moorburg – unlike the permit issued to Vattenfall for an early start in accordance with Section 8a of the 

Federal Immission Control Act (BImSchG) – was granted subject to numerous restrictions and conditions relating 

to the abstraction and reintroduction of water from the River Elbe. The permit for an early start is not (as one might 

assume from the wording) a kind of preliminary authorisation. Under Section 8a (2) BImSchG the permit can be 

cancelled at any time, or it can be made subject to conditions or issued subject to the subsequent imposition of 

conditions. The decision notice also expressly stated that the permit was granted subject to the authorisation under 

water law – which is always issued in a separate procedure. Thus the investor should not have placed any trust in 

the decision notice as regards the assessment of the situation under water law. 

The company brought an action against the authorisation before the Administrative Court and also had recourse to 

an arbitration tribunal under ICSID rules on the basis of the Energy Charter (Vattenfall AB et al. versus Federal 

Republic of Germany, ICSID Case No. ARB/09/6). A non-public compromise settlement was reached before the 

Higher Administrative Court in Hamburg. The court withdrew some of the conditions imposed under water law. 

The arbitration proceedings, also non-public, were then ended by reference to the compromise settlement. In the 

opinion of observers, the arbitration proceedings increased the pressure on the Hamburg authorities to agree to a 

compromise settlement. Even if the dispute before the arbitration tribunal was concerned with “legitimate expec-

tations”, the latter would not have existed under German law. The case thus reveals that even investment protection 

promises that might be problematical under national law may also be covered. 
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In 2015 the European Commission initiated infringement proceedings against Germany, because it regarded the 

water-law permit as an infringement of European law on the grounds of infringement of the Habitats Di-

rective 92/43/EEC. In the Commission’s opinion, the proposed abstraction and reintroduction of cooling water 

could endanger protected fish species (KRAJEWSKI 2014c, p. 398-399; BERNASCONI-OSTERWALDER and 

HOFFMANN 2012, p. 4; VERHEYEN 2012; Freie und Hansestadt Hamburg – Behörde für Stadtentwicklung und 

Umwelt (no year); European Commission 2015n). 

83. The Commission’s proposal of mid-Septem-

ber 2015 suggests a self-contained list of circumstances 

which can constitute an infringement of fair and equi-

table treatment. These include denial of justice in court 

proceedings, obvious arbitrariness, targeted discrimi-

nation, and abusive treatment of investors through pres-

sure, molestation and duress (Section 2 Art. 3 (3) of the 

proposal). Although such an approach is regarded as 

sensible to narrow down the clause and restrict its 

alleged potential for impeding public interest regula-

tions (KRAJEWSKI 2014b, p. 12), it has also been 

pointed out that as a rule the selected circumstances 

continue to be formulated on an open basis and can still 

be the subject of broad interpretation by arbitration tri-

bunals (SCHEPEL et al. 2014). Furthermore, new legal 

terms always involve uncertainty, in that there is no 

interpretation already in existence. With regard to 

promises by the state, Art. 7 of the proposal provides 

that contractual promises in writing are to be complied 

with if they are legally binding. However, this does not 

solve the problem of unlawful promises or promises 

that violate national law. 

The Commission’s proposal also retains the concept of 

“legitimate expectations”. In its interpretation of the de-

finitive list of circumstances, the new tribunal should 

consider whether the host state has made specific prom-

ises to the investor which the host state has failed to 

fulfil (Section 2 Art. 3 (4) of the proposal; see also 

European Commission 2015h). This provision would 

however broaden the liability situation again (see also 

the Vattenfall I example above). The model investment 

protection agreement drawn up for the German Eco-

nomics Ministry therefore proposed to dispense 

entirely with the concept of legitimate expectations 

(KRAJEWSKI 2015a, p. 11). 

The “right to regulate” is an expression of state sover-

eignty and is self-evident under international law. 

Investment protection agreements serve to restrict this 

particular right for the benefit of the investor. It can 

nevertheless be regarded as an innovation that the Com-

mission, in Section 2 Art. 2 (1) of the proposal, has ex-

pressly laid down the right of the state parties to achieve 

their public interests through effective regulation. On 

this basis, TTIP is to be interpreted as meaning that the 

parties to the agreement may modify the legal and 

regulatory framework even if this has adverse effects 

on an investor’s investments. The non-exhaustive list 

of public-interest assets in Section 2 Art. 2 (1) includes 

public health, the environment and consumer 

protection.  

If the content of a specific provision of national or Eu-

ropean law is relevant to assessing a sovereign measure 

for the purpose of investment protection law, the court 

must rely exclusively on the interpretations of the 

national and European courts (Section 3 Art. 13 (2-4)). 

84. Even before an arbitration award is made, it 

can have de facto effects on the right to regulate. One 

example of such an effect was the “plain packaging reg-

ulation” planned by the New Zealand government. This 

was to provide that tobacco products must be sold in 

neutral packages without logos. The New Zealand 

government postponed the entry into force of the regu-

lation in order to await the outcome of the arbitration 

proceedings in progress between Philip Morris and 

Australia on a comparable regulation (HINDELANG 

2014, p. 74). Impending actions by investors can also 

exert indirect pressure on the relevant governments or 

the EU not to adopt a regulatory decision or adminis-

trative act that might be susceptible to arbitration pro-

ceedings. Even if there is a lack of empirical studies of 

this phenomenon (which would naturally be difficult to 

record), such an influence cannot be exerted by a single 

clause in an investment protection agreement, but 

results from the interaction of various clauses, includ-

ing the “fair-and-equitable treatment” clause and the 

provision on expropriation, and also the unforeseeable 

nature of the resulting arbitration awards (see TIETJE 

and BAETENS 2014). 

4.1.2 Expropriation 

85. All investment protection agreements contain 

clauses on expropriation, which have already played a 

role in numerous arbitration proceedings. From an en-

vironmental point of view, the concept of indirect 

expropriation in particular is problematical, because it 

is also designed to cover modifications to existing law. 

The stability of the investment environment should 

therefore be particularly important, especially if certain 

promises have been made to the investor (JOHNSON 

and VOLKOV 2013, p. 362; NEWCOMBE 2005). The 

interpretation of the concept of indirect expropriation 

has been based on the scale, duration, impact and nature 

of the measure, but also on the reasonableness of the 

mission and whether it pursues a legitimate purpose 

(OECD 2004; GERSTETTER and MEYER-OHLEN-

DORF 2013).  

86. The European Commission specifies the con-

cept of expropriation in Annex I to the proposal. 

Art. 3 (3) of the Annex states that the concept of expro-

priation shall not cover non-discriminatory measures to 

protect public interests. Only in the rare circumstances 

that the effects of a measure are so serious that the 

measure appears to be “manifestly excessive” can one 

exceptionally consider classifying a non-discriminatory 

measure as expropriation. Art. 2 and 3 of Annex I also 

provide for a kind of proportionality test. Moreover, 
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non-discriminatory measures to protect legitimate pub-

lic interests such as the environment are not as a rule 

intended to constitute indirect expropriation. 

4.2 Procedural investment protection 

regulations 

87. In addition to the substantive regulations that 

determine the content of an arbitration award, the pro-

cedural aspects may also be of great importance from 

an environmental point of view. 

88. One important criticism of investment arbitra-

tion tribunals relates to the customary selection and 

composition of the tribunals (SMIT 2010; EBER-

HARDT and OLIVET 2014; PUIG 2014). Since these 

have to date been ad hoc tribunals, the arbitrators are 

only appointed for the decision on the individual case. 

Arbitration tribunals traditionally consist of three arbi-

trators: each of the parties nominates one arbitrator, and 

the third is nominated jointly by the two parties. These 

are not professional judges, but as a rule highly special-

ised experts in investment protection law. For this rea-

son the persons nominated as arbitrators are profession-

als and former government officials, but also frequently 

attorneys from a small number of large law firms, who 

also regularly represent companies in such proceed-

ings. There is thus a risk of their identifying too much 

with the relevant economic interests (VAN HARTEN 

2014, p. 40-41). Furthermore, they may also have an 

interest in actions being decided in favour of the inves-

tors, because this encourages the initiation of compara-

ble actions and can lead to further cases 

(GAUKRODGER and GORDON 2012, p. 47). Mem-

bers of the legal profession who are concerned only 

with international investment protection law usually 

have no expertise in the field of national legislation, on 

which they (implicitly) pass judgement (BASEDOW 

2015). On an international scale it is only a small num-

ber of arbitrators who decide the great majority of pro-

ceedings. There is considerable overlap between the 

arbitrators and the lawyers engaged in such cases 

(PUIG 2014, p. 402). A study shows that 247 of the 450 

cases (55 %) known up to the end of 2011 were decided 

by only 15 arbitrators, and that these persons were – 

and in some cases still are – active both as arbitrators in 

arbitration proceedings and to some extent in other 

cases as lawyers for (the same) companies (EBER-

HARDT and OLIVET 2014). 

89. There was also criticism of the inadequate in-

volvement of third parties and the public, the lack of 

“consistency” of court practice (cf. HINDELANG 

2014) and the lack of an appeal facility. It is doubtful 

whether procedural rules can prevent improper 

recourse to arbitration tribunals although the 

preconditions for an action basically do not exist. On a 

procedural view, therefore, various aspects are relevant 

from an environmental point of view, and these are 

discussed below. In addition, there are considerable 

misgivings about investment arbitration tribunals from 

the point of view of constitutional and European law. 

These have been investigated in detail by STOLL et al. 

in a report for the SRU (2016). Further discussion is 

needed in particular of the fact that domestic investors 

are placed at a disadvantage compared with foreign 

investors by the conclusion of an investment protection 

agreement because they have no additional legal 

protection facilities in the form of arbitration 

proceedings (DOLZER and SCHREUER 2012, p. 44), 

and the associated question of whether this constitutes 

unjustified and equal treatment under Art. 3 (1) of the 

German Basic Law and Art. 81 TFEU or Art. 21 (2) of 

the Charter of Fundamental Fights of the European 

Union (for a divergent view with reference to the 

possibility of reciprocal action by EU companies in the 

USA without a corresponding opportunity for US 

companies – HOFFMEISTER 2015, p. 51). 

4.2.1 The European Commission’s 

proposal: A permanent court 

with an appeal instance 

90. The proposal for a permanent European-US 

trade court, published by the European Commission on 

16 September 2015 in view of the considerable criti-

cism of the existing arbitration system was first dis-

cussed within the EU (European Commission 2015b) 

and introduced into the negotiations with the USA on 

12 November 2015 as an EU position (first assess-

ments: HOLTERHUS 2015; BDI 2015a). 

In this proposal the European Commission proposes a 

permanent court of two instances which would be com-

petent exclusively for disputes arising from TTIP (cf. 

basically KRAJEWSKI 2014b). The court is to be 

established as a permanent bilateral international court 

that is not to sit permanently, but only when there is a 

case to consider (comparable to the International Tribu-

nal for the Law of the Sea). The “Tribunal of First 

Instance” is to be competent in the first instance. An 

“Appeal Tribunal” can review decisions. 

91. If one considers the possibilities open to com-

panies, TTIP with ISDS first of all creates an additional 

means of litigation. Depending on its court practice, a 

TTIP court can be either an advantage or a disadvantage 

for companies or for the state body in question. As 

described above, this also depends on the design of the 

substantive investment protection regulations. One ad-

vantage for companies could be the better predictability 

of decisions that follows from the decisions of an ap-

peal instance and the opportunity for the parties to sup-

plement the agreement. On the other hand, companies 

in the USA and the EU have much more favourable lit-

igation options under existing investment protection 

agreements such as the Energy Charter, which are not 

ruled out by TTIP. As a result, the view is also held that 

the bilateral solution ought in the long term to be devel-

oped into a multilateral international investment court 

(GRIEBEL 2014). 

The Commission draft proposes that persons who are 

close to the government or simultaneously active as 

lawyers in investment protection disputes should not be 

eligible for nomination (section 3 Art. 11 (1). However, 
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this still leaves the possibility that arbitrators may be 

appointed in other cases outside of TTIP and that cer-

tain interpretations are taken over in TTIP as a “quasi-

precedent”, or vice versa. This may make it impossible 

for a legal interpretation that takes better account of 

public interest aspects to gain acceptance under TTIP.  

The arbitrators are no longer nominated by the disput-

ing parties, but by rotation from an existing pool (sec-

tion 3 Art. 9 (7), Art. 10 (9)). This is primarily intended 

to dispel the objection that some arbitrators who in cer-

tain circumstances may also act as lawyers representing 

investors in other cases could decide in favour of inves-

tors. Also, the arbitrators' independence can be better 

guaranteed by their appointment for a fixed single 

period (of six or nine years for half the arbitrators) and 

payment (for individual aspects, cf. HINDELANG and 

WERNICKE 2015). 

However, the proposal raises justified questions such as 

how it is to be enforced in relation to the USA, how its 

relationship to ISDS in CETA and in other investment 

protection agreements such as the Energy Charter is to 

be designed, and whether the existing 1,400 bilateral 

investment protection agreements can be harmonised 

accordingly (see CARTA 2015).  

92. The Commission’s proposal for an Appeal 

Tribunal principally takes up the criticism that once de-

cisions have been made in investor-state arbitration 

proceedings, there is normally no basic means of cor-

rection. Although ICSID provides for an annulment 

process for decisions (Art. 52 ICSID Convention), this 

is only available in the case of extremely faulty deci-

sions. The model for such a second instance is the Ap-

pellate Body of the World Trade Organisation (WTO). 

This is a widely accepted institution which experts con-

sider to have made a major contribution to uniform in-

terpretation of WTO law (STOLL and SCHORKOPF 

2006, marginal note 226; for a much more critical view 

taking account of the discussion on constitutionali-

sation, see: BOGDANDY 2002). A permanent court 

can contribute to the predictability, uniform application 

of law and the credibility of decisions within an agree-

ment (HINDELANG 2014, p. 62). The six-person Ap-

peal Tribunal should also consist of independent judges 

appointed for a limited period. For some time now the 

idea of an appeal instance for investor-state disputes 

has been the subject of intensive discussion at interna-

tional level (UNCTAD 2013b, p. 8; ANDELIC 2015; 

LEGUM 2015; PARK 2015; BOTTINI 2015; LEE 

2015; STEGER 2012).  

93. One objection to an appeal instance, however, 

is that such a court would acquire an important position 

of power which an individual arbitration tribunal can-

not claim for itself. For example, the member states of 

the WTO were surprised by the power of the impacts 

developed by the Appellate Body of the WTO (TIETJE 

2015, p. 8). 

The advantages of an institutionalised court are never-

theless considerable. It can provide a better guarantee 

of the frequently questioned independence of arbitra-

tors in arbitration proceedings, and the interpretation of 

provisions (of TTIP) can be more consistent. An appeal 

instance can correct faulty decisions. At the same time 

a second instance increases the pressure on judges to 

pronounce decisions that will as far as possible stand up 

to review. 

4.2.2 Agreement committee 

94. Another approach for contributing to the con-

sistency and predictability of decisions is the possibil-

ity, envisaged in Section 2 Art. 3 (3) of the Commission 

draft, to provide a binding interpretation of the obliga-

tion to provide fair and equitable treatment for the arbi-

tration tribunals. To this end it is proposed that a “Ser-

vices and Investment Committee” should present its 

proposed interpretations to a “Trade Committee”, 

which can recommend that the agreement be modified 

accordingly. While this gives the parties the oppor-

tunity to correct the court practice of the arbitration tri-

bunals and the Appeal Tribunal, it must also be pointed 

out that this does not necessarily ensure enforcement of 

the most environmentally sound interpretation. 

4.2.3 Transparency and civil society 

95. Even if the regulations in investment protec-

tion agreements are different and US investment pro-

tection agreements have so far been much more trans-

parent than German agreements or those of most EU 

member states (cf. Model investment protection agree-

ment under U.S. DEPARTMENT OF STATE 2012), 

arbitration proceedings have largely been conducted in 

camera (MAUPIN 2013). In particular, this is problem-

atical if the proceedings are concerned with regulatory 

measures relating to public interests (HAFNER-

BURTON et al. 2015; BASEDOW 2015). An example 

of this is the Vattenfall II case, in which Vattenfall pro-

ceeded against the Federal Republic of Germany 

because of the nuclear energy phase-out and the entire 

proceedings were conducted in camera. At interna-

tional level there is already a trend towards more trans-

parency in arbitration proceedings, for example regard-

ing the admission of statements by third parties who are 

not involved in the dispute (“Amicus Curiae briefs”) 

(KNAHR 2007; BASTIN 2014; for the admission of 

the European Commission as Amicus Curiae in the case 

cited, cf. Deutscher Bundestag 2014b). 

According to Section 3 Art. 18 of the Commission’s 

draft negotiation text, the “Transparency Rules” of the 

United Nations Commission for International Trade 

(UNCITRAL) are, in modified form, to be made part of 

the agreement (UNCITRAL 2014). These rules provide 

for very considerable transparency of the proceedings 

compared with present practice. All important docu-

ments for the proceedings are to be made public (Art. 3 

UNCITRAL Rules), proceedings are to be conducted in 

public (Art. 4 and Art. 6 UNCITRAL Rules) and state-

ments by third parties not involved in the dispute are to 

be admissible (Art. 5 UNCITRAL Rules). As regards 
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the publication of documents, the Commission pro-

poses to go beyond the UNCITRAL Rules: agreements, 

mediations and all documents submitted to the Appeal 

Tribunal are to be made public. Section 3 Art. 23 of the 

Commission draft also provides for the admission of 

statements to the court by third parties not involved in 

the dispute (“Amicus Curiae briefs”). The arbitration 

tribunal may however permit exceptions if business in-

formation is to be protected. The UNCITRAL Rules are 

regarded as the most far-reaching transparency rules 

that exist in the field of investment protection law, and 

go considerably further than what is permitted and 

usual before courts under German law. Their inclusion 

in TTIP would therefore considerably improve the in-

vestment protection regime of the EU. 

4.2.4 Choice of legal process and 

allocation of costs 

96. Unlike other areas of international law, the ex-

haustion of the national legal process is in investment 

protection normally not a precondition for having 

recourse to arbitration (HINDELANG 2014, p. 43; 

GODT 2014, p. 411). The situation is the same in the 

Commission draft. In Section 3 Art. 14 it provides that 

the investor, before initiating an action for arbitration, 

shall have either previously exhausted the national 

legal process or permanently waived its right to legal 

protection before national courts (“No-U-Turn clause”) 

(HOLTERHUS 2015). Unlike the “fork-in-the-road” 

clause, the investor does not have to decide in favour of 

a particular legal process, but can also decide to go to 

arbitration if it has previously failed before the national 

courts. However, the investor may also confine itself to 

invoking the TTIP court. 

97. The requirement to exhaust the legal process 

has advantages and disadvantages. One disadvantage is 

the fact that if the investor continues to take legal action 

after exhausting the national legal process, this auto-

matically has the result that the arbitration tribunal 

passes judgement on a state measure which has already 

been judged by a national court. Thus the arbitration 

tribunal implicitly reviews the final-instance judgement 

under national law and thereby, as it were, constitutes 

an appeal or review instance under international law 

(TIETJE 2015, p. 8-9). This can result in conflicts of 

justice in multilevel systems, which may give rise to 

political friction. 

The fact that international law decisions basically have 

such an effect is not unusual, and is the basis for the 

existence of institutions such as the International Court 

of Justice, the International Criminal Court, the Euro-

pean Court of Human Rights or the International Tribu-

nal for the Law of the Sea. For years now, the tensions 

between German and European law have been the sub-

ject of discussion between the European Court of 

Justice and the Federal Constitutional Court (Solange I, 

Solange II, Maastricht and Lisbon judgements). 

The principal argument in favour of a requirement for 

the exhaustion of legal process in TTIP is that both the 

USA and the EU have highly developed legal systems 

based on the rule of law which already provide for the 

protection of investments. It is therefore reasonable to 

expect the investor to initially confine itself to the pro-

tection that a domestic investor would enjoy. A reason 

for more far-reaching privileges only exists if the do-

mestic legal protection is – exceptionally – insufficient 

(HINDELANG and WERNICKE 2015). 

Costs to  be borne by the  los ing par ty  

98. According to Section 3 Art. 28 (4) first sen-

tence, of the Commission draft, the losing party is in 

future to bear the costs of TTIP proceedings. In the 

majority of cases in the past the parties – as is usual in 

general international law – have had to bear their own 

costs, which can result in considerable financial bur-

dens not only for the companies, but also for the state 

in question. The resulting threat of costs regardless of 

the outcome of the proceedings can result in the state 

making efforts to avoid arbitration by cancelling ad-

ministrative acts or legal provisions. Studies by the 

OECD have shown that the costs of the parties in ISDS 

proceedings have averaged 8 million USD, with the 

cost of individual proceedings exceeding 30 million 

USD. Of these costs, an average of 82 % were due to 

fees for experts and lawyers (GAUKRODGER and 

GORDON 2012, p. 19). Thus the Commission draft is 

intended to reduce the risk that cases with no prospect 

of success may be brought to arbitration with the aim 

of exerting pressure on the defending party. However, 

the effect of such an allocation of costs on the regula-

tory autonomy of states meets with some scepticism 

(KRAJEWSKI 2014b, p. 19). 

4.2.5 Treaty shopping 

99. Treaty shopping is where companies select a 

specific investment protection agreement in order to 

benefit from the material or procedural provisions 

which they see as favourable to them. The focus is on 

bringing actions via subsidiary companies that are not 

themselves injured, but are resident in a country that 

has made an investment protection agreement with an 

ISDS clause – or a more far-reaching agreement – with 

the defending country. For an action by its US subsidi-

ary, the Canadian oil and gas production company Lone 

Pine used the NAFTA agreement against its own gov-

ernment, which had imposed a moratorium on fracking 

in Quebec (NEWCOMBE 2015). In some cases, com-

panies have used subsidiaries in certain countries for 

this purpose, for example Philip Morris, which used its 

branch in Hong Kong to take action against the Austral-

ian “plain packaging” regulations (Australian 

Government – Attorney-General’s Department 2015). 

An analysis of a large number of completed cases 

revealed that often companies had successfully asserted 

their treaty shopping before the arbitration tribunal 

invoked (KLODT and LANG 2015, p. 485). To combat 

this problem, it is particularly important how the term 

“investor” is defined (cf. the definition of “investor” at 

the beginning of the Commission proposal). 
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Treaty shopping and  world trade law  

100. From an environmental perspective, the Com-

mission proposal on the ISDS rules offers improve-

ments compared with current investment protection 

law. Conversely, the proposal would mean that compa-

nies bringing an action tended to be in a less favourable 

position than under one of the existing investment pro-

tection agreements (e.g. the Energy Charter). Treaty 

shopping enables companies to circumvent this stricter 

investment protection law. 

This problem cannot be combated solely through the 

design of TTIP, because as a rule investors can choose 

from a large number of investment protection agree-

ments. For example, there are currently 129 (mainly) 

bilateral investment protection agreements in force in 

the EU, the majority of which include ISDS rules (as 

of: 23.09.2015, overview in BMWi 2015b). Further-

more it has to be noted that CETA also offers litigation 

facilities for companies (albeit limited by the require-

ment of “substantial business activity”, which is not de-

fined in detail). Thus any large US company with a 

branch in Canada can also bring actions under CETA. 

4.3 Summary 

Investor-state arbitration under an investment protec-

tion agreement offers private individuals a litigation 

option which is fairly unusual in international law and 

which favours foreign investors compared with domes-

tic investors. In the last 15 years investors have increas-

ingly used this method to take action against changes in 

the statutory legal framework by national legislatures. 

This also applies to environmental regulations. Experts 

largely agree that arbitration tribunals have so far not 

been very successful in taking adequate account of pub-

lic interests when interpreting provisions in investment 

protection agreements. 

Against this background the European Commission has 

presented an innovative proposal for a TTIP tribunal in 

the negotiations with the USA. Such a tribunal would 

dispel some of the misgivings about investor-state arbi-

tration that are cited from a public interest point of 

view. It could also serve as a model for comparable 

agreements and should in particular be incorporated in 

the European-Canadian agreement CETA. The funda-

mental question remains as to whether such private ar-

bitration tribunals are in fact necessary between indus-

trial countries covered by the rule of law. 

5 Recommendations for an 

environmentally sound design of TTIP 

101. In line with its terms of reference, the SRU 

examined the planned Transatlantic Trade and Invest-

ment Partnership Agreement (TTIP) from an environ-

mental point of view. In doing so, it investigated the 

planned regulatory cooperation and investor-state arbi-

tration as far as was possible in view of the progress of 

the negotiations (as of 31.12.2015). In particular, it 

focused its attention on the proposals put forward by 

the European Commission, in the knowledge that these 

would not necessarily reflect the final result of the ne-

gotiations, and that the final agreement could deviate 

from the proposals in crucial aspects. The following 

recommendations do not therefore claim to deal with 

all the questions arising from the negotiations on a free-

trade agreement. 

5.1 Recommendations with regard to 

regulatory cooperation 

102. The regulatory cooperation under TTIP in the 

depth proposed by the European Commission in its 

draft of 4 May 2015 is an innovation. This proposal has 

given rise to public reservations and fears, some of 

which are exaggerated, while others cannot be dis-

missed. The negotiating partners should not take such 

objections lightly, but should take them up and address 

them by means of balanced regulations. 

Publ ic  inte rests  

103. The SRU makes the following recommen-

dations with regard to safeguarding public interests in 

the design of regulatory cooperation: 

– The precautionary principle should be embodied in 

the text of the agreement and defined in detail (SRU 

2011, item 49). The exception, formulated in gen-

eral terms in the Commission proposal for the 

regulatory chapter, which declares measures for the 

protection of certain public interests to be admissi-

ble, should be designed such that regulations based 

on the precautionary principle count as limits to 

trade liberalisation or investor protection. 

– The right to regulate should, as envisaged in the 

Commission draft, be emphasised at a suitable place 

in the agreement, and not merely in the preamble. 

– The explicit possibility of a one-sided increase in 

protection of public interests in the context of har-

monisation and mutual recognition, as envisaged in 

the Commission draft, is to be welcomed. 

Democrat ic  legit imat ion  

104. To ensure adequate democratic legitimation of 

regulatory cooperation, the SRU recommends: 

– The European Parliament should only agree to rat-

ify TTIP on condition that principal measures of 

regulatory cooperation, which falls within the 

sphere of competence of the European Union and 

for which a formal legislative process at EU level 

exists, do not depend solely on a decision in the 

Council of Ministers, but also on the assent of the 

European Parliament.  

– The nature of the activities of European Commis-

sion bodies in member state fields of competence 

relating to regulatory cooperation should be explic-

itly regulated by a separate agreement between the 

EU institutions and the member states. Such an 

agreement should cater adequately for united exter-

nal representation of the EU, and also for the legiti-

mate interests of the member states. 
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Part ic ipa tion of  civi l  socie ty  

105. In view of the fact that TTIP seeks to raise reg-

ulatory cooperation between the USA and the EU to a 

new level, the participation of civil society is of special 

significance. The SRU therefore recommends: 

– The participation of civil society should cover the 

entire field of regulatory cooperation and should not 

be restricted from the outset to the general chapter 

on regulatory cooperation. For this reason, an on-

going organisational framework for the 

participation of civil society should also be created 

for those areas where it has not yet been provided 

for. A regular (not merely annual) exchange of 

information between the committees and civil 

society should be ensured. 

– The stated aim should be a balanced and representa-

tive composition of the civil society bodies. Provi-

sions in the agreement should set out in detail the 

meaning of the terms “balanced” and “representa-

tive”, for example in the form of non-exhaustive cri-

teria or examples of rules. Definitive specification 

should be avoided in the interests of maintaining 

flexibility. Steps should be taken to ensure that even 

actors with limited resources have an opportunity to 

state their position adequately. 

Susta inab il i ty chapter  

106. In the last 20 years, sustainability chapters 

have been incorporated in newly negotiated free-trade 

agreements. TTIP should therefore seize the oppor-

tunity to create an ambitious set of rules. With regard 

to the sustainability chapter, the SRU therefore recom-

mends: 

– In the TTIP sustainability chapter, the parties 

should give a clear undertaking to pursue the aim of 

a high level of protection, and should not confine 

themselves to making reference to existing multi-

lateral and international agreements in the fields of 

environment and social affairs. 

– The means of enforcing the sustainability chapter 

should be improved, and its provisions should not 

be excluded from the general dispute settlement 

mechanism. Furthermore, the agreement should not 

– as is usual in US agreements – rule out the possi-

bility of imposing trade sanctions in cases of in-

fringement of the sustainability chapter. 

5.2 Recommendations with regard to 

investment protection and ISDS 

107. The European Commission’s proposal on in-

vestment protection is innovative and is to a large ex-

tent to be welcomed. Above all, the clearer definition 

of substantive investment protection makes sense to 

ensure effective enshrinement of the right to regulate. 

With the proposal to establish of a TTIP court with an 

appeal instance, the European Commission is indeed 

breaking new ground. If the Commission proposal 

proves to be unacceptable, complete abandonment of 

investor-state arbitration in TTIP would be in line with 

the mandate of the European Council. The latter expli-

citly made the inclusion of investment protection and 

investor-state dispute settlement dependent on the pro-

visions of the agreement ensuring that the right of the 

EU and its member states to take measures in the inter-

ests of (e.g.) the environment remains unaffected (Rat  

der Europäischen Union 2013, sections 22 and 23). 

Substantive  investment protec tion 

regula t ions  

108. Even if the procedural aspects – especially the 

proposal for an investment court with an appeal in-

stance – are of great importance for TTIP, the substan-

tive investment protection rules remain crucial for the 

decisions that are taken in future by such a court. With 

regard to the substantive investment protection regula-

tions, the SRU therefore recommends: 

– The Commission’s proposal for fair and equitable 

treatment of investors is very differentiated. The 

handling of the concept of expropriation and the 

right to regulate in the draft is very comprehensive 

and ambitious. However, the term “legitimate ex-

pectations” should be defined more clearly in the 

sense that the investor should only be able to rely on 

promises that are also legally binding under the na-

tional law of the state in which the investment is 

made. 

Procedural  investment p rotec tion 

regula t ions (ISDS)  

109. A permanent TTIP court and a court of appeal 

on the lines of WTO dispute settlement are another far-

reaching innovation that is welcomed by the SRU. Its 

development should be given constructive support. In 

addition, the SRU recommends: 

– Unlike the European Commission’s proposal, there 

are good reasons from a rule-of-law perspective for 

not allowing access to the TTIP court until the rele-

vant national legal process is exhausted, even if this 

does not appear absolutely necessary for following 

the WTO model. 

– If a permanent TTIP court proves to be politically 

unacceptable, the field of investment protection 

should be excluded from TTIP. After all, it is basi-

cally dubious whether an investor-state arbitration 

system under which private foreign investors are 

privileged compared with domestic companies is 

necessary at all between democratic constitutional 

states that are bound by the rule of law and are, from 

an economic point of view, capital exporting indus-

trial countries. 

6 Outlook: Developing political 

perspective of TTIP 

110. TTIP is the first agreement in which the EU is 

negotiating with a partner of equal standing from an 

economic point of view. The EU has long been pressing 

for greater transatlantic integration. From an economic 

point of view this is based on the European desire to 



35 

remain competitive in global terms. TTIP must there-

fore be seen in the context of global liberalisation 

efforts in the Asia-Pacific region in particular 

(SCHMUCKER 2014, p. 21, 23). Since there have al-

ready been major reductions in customs tariffs world-

wide, the focus for further liberalisation of global and 

bilateral trade has shifted to non-tariff measures. These 

are often requirements for products and services that 

serve to protect public interests, e.g. protection of con-

sumers, the environment and human health. However, 

such public interests result in latent tensions between 

free trade and the (democratic) freedom of action of 

state legislatures. 

Ever since the resignatory speech by the French politi-

cal scientist and diplomat Jean-Marie Guéhenno about 

the “end of democracy” (GUÉHENNO 1996; see also 

the contributions in: BRUNKHORST 2009) the com-

plex of tensions and constraints between globalisation 

and democracy has been a subject of (among other 

things) the debate on democracy. These tensions arise 

from the coupling of market and democracy within the 

state: Industrial society based on free competition led 

to the development of the modern state with its ability 

to lay down, in the interests of public welfare, minimum 

requirements regarding socially and environmentally 

acceptable production for the companies competing on 

the market. 

This historic symbiosis of market competition and state 

regulation was basically capable of functioning in na-

tion states despite all conflicts and deficits, as long as 

they succeeded in enforcing the requirements imposed 

on the companies on the market equally in relation to 

all competitors and thereby regulating competition con-

sistently. However, the possibility of national support-

ing measures for resolving conflicts and deficits in the 

market economy was – and still is – restricted by the 

extent to which economic factors have interacted and 

become international. The resulting disappearance of 

state borders has thus given rise to tensions between the 

market and democracy. 

In the EU, this process could be observed as if under a 

magnifying glass. The opening of the borders for 

goods, services, capital and labour created individual 

gains in freedom that favour mobile individuals and 

companies, but did not initially succeed in accommo-

dating these by means of democratic counter-processes. 

This was because “deborderisation” placed limits on 

state opportunities for regulatory support of the market, 

for example in the field of environmental and consumer 

protection. As a result, laws passed by national parlia-

ments are “under general suspicion” of causing poten-

tial distortion of competition. 

There is also a problematical form of regulatory com-

petition which occurs in globalised markets as well: 

When national companies in the single European mar-

ket or in a (less integrated) free-trade zone meet com-

petitors who – in addition to much lower labour costs – 

are not subject to the same production or product re-

quirements, then requirements that are manageable on 

the national market (under the same competitive condi-

tions) can become competitive disadvantages that 

threaten their existence (SCHARPF 1989, p. 13 ff. with 

further references). 

In particular, the priority and barrier function of EU 

law, combined with the market freedoms that are di-

rectly applicable in favour of domestic citizens, gener-

ate a dynamic situation under which the national legis-

lature can no longer readily protect domestic producers 

from competition by foreign suppliers. Fritz SCHARPF 

describes this as a condition that... 

“...one could characterise, depending on one’s point of 

view, as a neoliberal dream or as a regulatory night-

mare: Unimpeded competition between companies re-

sults in a situation of competition on the location-re-

lated production conditions, and hence also between the 

prevailing regulatory systems, in which it is ultimately 

the market and no longer politicians that decide which 

regulations can be enforced or maintained.” 

(SCHARPF 1989, p. 16 with further references). 

Even at European level, between the EU member states, 

the solutions adopted on a national basis can vary con-

siderably between countries for historic, social, eco-

nomic and political reasons. If the aim is to liberalise 

world trade even further, it will be necessary to deal 

with the even greater heterogeneity that exists in the 

community of states. This is an inherently political 

problem.  

111. In contrast, world trade is strongly oriented to-

wards a depoliticized trade liberalisation. This does not 

provide for systematic inclusion and harmonisation of 

protection policies. For example, there are no powers 

for such “legislation” in the WTO agreement, or any of 

the other agreements (BOGDANDY 2002). Neither is 

there any democratic legitimation of world trade insti-

tutions (such as the WTO) for such a task (KRAJEW-

SKI 2001). Even the existing trade provisions, particu-

larly in the SPS and TBT agreements, only allow pro-

tection interests to be catered for to a limited extent 

(section 3.5). Furthermore, the international organisa-

tions which – like the WHO – are concerned with the 

protection of health, consumer and environmental in-

terests do not possess any competencies with regard to 

trade (cf. in connection with the discussion on demo-

cratic global governance: ZENGERLING 2013, 

p. 11 ff., 327 ff. with further references). 

This finding can also be applied to TTIP: As a free-

trade agreement, TTIP is designed to regard regulatory 

issues primarily from the point of view of simplifying 

trade, and not from the point of view of the protective 

goals. Moreover, there is reason to fear that TTIP will 

cause a narrowing in favour of a science-based view fo-

cusing on cost benefit aspects that tends to push precau-

tionary protective approaches into the background. The 

globalised economy, which is increasingly displaying 

legalised demands for free market access as a result of 

free-trade zones and -agreements and investment pro-

tection agreements, repeats the tensions between mar-
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ket and state that have been outlined for the EU and re-

solved step-by-step in the course of time. Here the 

realisation has grown that competition between rules in 

the field of technical standards and processes can be an 

acceptable means of standardisation through mutual 

recognition accompanied by appropriate consumer in-

formation. This can however be dubious in the field of 

product related standards for health, consumer and 

environmental protection and runs the risk of failing 

completely in relation to the protective goals of envi-

ronmental or occupational safety standards. This is 

because the market tends to be insensitive, at least in 

relation to these protective goals, because they relate 

not to the product itself, but entirely to the production 

process. As a result, competition between the systems 

creates a risk that more expensive standards will be dis-

placed by less expensive ones. At most, therefore, 

differences in the “sensitivity of the market” 

(SCHARPF 1989, p. 17) permit only limited competi-

tion between standards. 

Against this background, the economic integration 

leading to the single internal market gave rise to a need 

for the EU to undertake regulation and harmonisation 

in supporting policy areas. The EU had to regulate cer-

tain tasks to safeguard public interests. To ensure that 

the single European market did not fail as a result of 

different national standards in the fields of health, con-

sumer and environmental protection, it was absolutely 

essential to provide support at European level. In the 

interests of the public welfare they defined, these policy 

areas were logically “promoted” to European level (for 

the discussion see: JOERGES 1991). Thus the single 

European market was neither an end in itself nor a con-

tractual objective that would take legal priority over the 

other objectives. In the interests of practical concord-

ance, the goals and requirements of the single market 

have to be brought into line with the other objectives, 

especially those relating to social affairs and environ-

mental issues (KAHL in: CALLIESS/RUFFERT, 

EUV/AEUV 2011, Art. 26 TFEU, margin note 30). 

This takes place in a legislation process in which the 

European Parliament, which is directly elected by the 

public, and the Council of the European Union, in 

which the EU member states are represented, take 

decisions in a democratic process at the initiative of the 

European Commission with the participation of civil 

society and the general public. 

Experience with the single European market shows that 

even under TTIP as a free-trade agreement it will only 

be possible to realise environmental, health and con-

sumer interests on an equal footing with trade interests 

if protection interests enjoy a comparable status and the 

harmonisation efforts under TTIP are also extended to 

include harmonisation of protection policies at a high 

level of protection. However, in the increasingly 

borderless market space of global free trade there is a 

lack of transboundary democratic mechanisms. 

If the EU has resolved the tensions between free trade 

and democracy by deciding in favour of “more democ-

racy” and providing political support for the market, 

this could also be demanded for TTIP: Economic inte-

gration must be followed by a political integration pro-

cess that supports the market. In this spirit, TTIP should 

– at least in the medium term, and especially if regula-

tory cooperation is to be intensified – be supplemented 

by a democratically legitimated institutional political 

framework that is capable of safeguarding the protec-

tive policies supporting the market and thereby coun-

teracting a transatlantic “stateless market”. 
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List of abbreviations 

BDI = Federation of German Industries  (Bundesverband der Deutschen Industrie e.V. – BDI) 

BImSchG = Federal Immision Control Act 

(Bundes-Immissionsschutzgesetz) 

BIT = Bilateral investment treaty 

BMUB = Bundesministerium für Umwelt, Naturschutz, Bau und Reaktorsicherheit 

(Federal Ministry for the Environment, Nature Conservation, Building and Nuclear 

Safety) 

BUND = Bund für Umwelt und Naturschutz 

(Friends of the Earth Germany) 

CE label = With the CE label, the manufacturer, marketer or EU authorised representative pursuant 

to EU Regulation 765/2008 declares that the product satisfies the prevailing requirements 

for its affixing which are laid down in the Community's provisions on harmonisation. 

CEN = European Committee for Standardization 

CENELEC = European Committee for Electrotechnical Standardization 

CEPII = Centre d'Etudes Prospectives et d'Informations Internationales 

CEPR = Centre for Economic Policy Research. 

CETA = Comprehensive Economic and Trade Agreement 

CGE models = general equlibrium models 

CMR 

substances 

= Substances which are carcinogenic, mutagenic or toxic to reproduction 

CPSC = US consumer protection agency 

DIHK = Deutscher Industrie- und Handelskammertag 

(Association of German Chambers of Industry and Commerce) 

DIN = German Institute for Standardization (Deutsches Institut für Normung) 

ECHR = European Convention on Human Rights 

ECJ = European Court of Justice 

EPA = US Environmental Protection Agency 

ETSI = European Telecommunications Standards Institute 

EUGrCh = Charta der Grundrechte der Europäischen Union 

(European Union Charter of Fundamental Rights) 

FAO =  Food and Agriculture Organization of the United Nations 

GATT = General Agreement on Tariffs and Trade 

GDP = Gross domestic product 

GG = Grundgesetz 

(German Basic Law) 

GMO = genetically modified organism  

ICSID = Internationales Zentrum zur Beilegung von Investitionsstreitigkeiten (International 

Centre for Settlement of Investment Disputes) 

IEC = International Electrotechnical Commission 

IMO = International Maritime Organization 

ISDS = Investor-Staat-Streitbeilegung (investor-state dispute settlement) 

ISO = International Organisation for Standardization 

https://de.wikipedia.org/wiki/Produktion
https://de.wikipedia.org/wiki/Inverkehrbringen
https://de.wikipedia.org/wiki/Verordnung_(EU)
http://www.etsi.org/
http://www.internationalarbitrationlaw.com/arbitral-institutions/icsid/
http://www.internationalarbitrationlaw.com/arbitral-institutions/icsid/
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ITU = International Telecommunication Union 

MARPOL = International Convention for the Prevention of Pollution from Ships 

NAFTA = North American Free Trade Agreement 

NTB = non-tariff trade barriers 

OECD = Organisation for Economic Co-operation and Development 

OSHA = US Occupational Health and Safety Organization 

PBT 

substances 

= persistent, bioaccumulable and toxic substances 

REACH = Registration, Evaluation, Authorisation and Restriction of Chemicals 

REFIT = Regulatory Fitness and Performance Programme 

REFIT = Regulatory Fitness and Performance Programme 

SPS = sanitary and phytosanitary (measures) 

SRU = Sachverständigenrat für Umweltfragen German Advisory Council on the Environment 

TBT 

agreement 

= agreement on technical barriers to trade 

TEC = Transatlantic Economic Council 

TFEU = Treaty on the Functioning of the European Union 

TPP = Transpacific Trade Partnership 

TSCA = Toxic Substances Control Act (US) 

TTIP = Transatlantic Trade and Investment Partnership 

UBA = Umweltbundesamt (German Federal Environment Agency) 

UN ECE = United Nations Economic Commission for Europe 

UNCITRAL = United Nations Commission on International Trade Law 

US-EPA = United States Environmental Protection Agency 

USTR = United States Trade Representative 

WHO = World Health Organization 

WTO = World Trade Organisation 

ZdH = Zentralverband des Deutschen Handwerks (German Confederation of Skilled Crafts) 

 

http://www.uncitral.org/uncitral/index.html
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